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CURRENT EVENTS. 





A LeGat Muncuavsen.—The Solicitor’s 
Journal, speaking of the subject of reform in 
the processes of transferring land, conveys 
the following information, which is sufficient 
to convince an Iowa lawyer of the truth of the 
adage ‘‘go away from home to hear the 
news :’’— 


“On this subject we print elsewhere the letter 
of a valued correspondent, which arrives most 
opportunely with regard both to Mr. Hunter’s 
paper and to our observations on this subject last 
week. It appears that, in the State of Iowa, there 
isa complete system of registration of titles to 
real estate, and our correspondent had recently to 
carry through a purchase of land in that State. 
He tells us that he found no difficulty in getting a 
conveyance of the legal estate, but, before comple- 
tion, there came a process poetically described as 
the*‘removal of the clouds’’-that is to say, the get- 
ting in of incumbrances and outstanding estates. 
The process of ‘‘waiting till the clouds rolled by” 
involved most vexatious delay, and the costs of 
conveyance ultimately exceeded the scale fee in 
England. Itis true that most of these costs fell 
on the vendor, but what both Mr. Holt and other 
writers on the subject forget is that, to accomplish 
the object of promoting the transfer of land, you 
must make such transfer cheap both to the vendor 
and tothe purchaser. Simple shifting of costs 
from the purchaser to the vendor would be a ridic- 
ulous result of land transfer reform. Wedo not 
say that the difficulty to which we have above re- 
ferred is insuperable, but we do say that it is the 
one point to which the advocates of any system of 
registration of title would do well to direct their 
careful attention.” 


UNPROFESSIONAL ADVERTIZING. — Possibly 
the grievance committee of the Association of 
the bar of New York City might do well to 
concern itself with such advertizements as 
the following which is found in a New York 


paper: 


DIVORCES Absolute Divorces for persons resid- 
ing throughout the United States 
and Canada for desertion, non-support, intemperance, 
cruelty, incompatibility, etc. Advice free. State your 
case, and address, ATTORNEY WARD, World building, 
1267 Broadway, New York. 


Lawyers cannot differ in opinion on the 
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question that those who advertize for this 
species of litigation ought not to be allowed 
to remain members of the profession; but 
whether they can be expelled from it under 
existing laws may be doubtful. 





RiGHT OF PRISONER TO HAVE HIS CHAINS 
REMOVED DURING HIS TriAL.—The rule laid 
down in several courts that the defendant in 
a criminal case may, of right, require to have 
his chaims removed during his trial, illus- 
trates how rules of the common law, absurd 
and inconvenient, remain after the reason 
which originally led to their adoption has 
long ceased to exist. The rule was origin- 
ally founded in necessity. The prisoner was 
not allowed to appear by counsel. He was 
obliged to write his own challenges to the 
jury, to examine his own witness, and to 
cross-examine the witness of the crown. It 
was therefore essential to his defense that he 
should have the use of his hands for writing ; 
and that, and that alone, was the origin of 
the rule that the prisoner should have his 
shackles removed during the trial. But when 
he came, in the progress of enlightenment, 
to be allowed the privilege of counsel, 
the reason of the rule ceased. On every 
legal analogy, it then became a matter of 
sound discretion with the judge presiding at 
the trial, whether he would order the shackles 
of the prisoner to be removed or not. If the 
prisoner was a dangerous person, liable to 
assault the opposing counsel or witnesses, or 
to attempt to escape, the exercise of a sound 
discretion would require that he should re- 
main shackled. Nevertheless, an American 
court, adhering to the rule adopted by the 
English judges, overlooking the reason upon 
which it was founded, held that to try a pri- 
soner in shackles, was a violation of his 
rights, for which the conviction would be re- 
versed.! This decision was inadvertently fol- 
lowed by two courts in Missouri, in a case in 
which the prisoner, who had committed a 
most atrocious murder, made a murderous 
assault upon a person in the court room dur- 
ing a former trial, and was accordingly 
ordered by the judge to be kept in shackles 


1 People vy. Harrington, 42 Cal. 165. 
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during the subsequent trial.? The rule has 
‘been inadvertently followed by the Supreme 
‘Court of Oregon ina late case. There, a 
prisoner in the penitentiary was indicted for 
assaulting with a deadly weapon, and wound- 
ing an officer of the penitentiary having him 
in custody. He was brought into court in his 
prison fetters. His counsel moved the court 
to have his fetters removed, but the court 
overruled the motion, on the ground that the 
irons were ‘‘puton the defendant at the 
penitentiary and could not be removed with- 
out much delay, aud it would require the 
work of ablacksmith to remove them,’’ to 
which ruling the prisoner’s counsel excepted. 
‘It was held that this was error for which the 
judgment must be reversed. In giving the 
opinion of the court, Mr. Justice Waldo 
merely said: ‘‘On the second point, that it 
was error to keep the prisoner in fetters dur- 
ing the trial, the opinion in the case of State 
v. Kring, 1 Mo. App. 438, leaves nothing 
further to be said. The case was affirmed on 
appeal. 64 Mo. 591. The point was ruled 
the same way in People v. Harrington, 42 
Cal. 165, which seems to have been the first 
case in this country where this ancient rule 
of the common law was considered and en- 
forced.”’ 


2 State v. Kring, 1 Mo. App. 438: s. c. Affirmed, 64 
Mo. 591. 
3 State v. Smith, 5 Pac. Repr. 343. 








NOTES OF RECENT DECISIONS. 





"WaRRANTY—‘* WARRANTED SATISFACTORY IN 
wvERY Resrect.’’—In Singerly v. Thayer? 
the Supreme Court of Pennsylvania had oc- 
casion to consider the meaning of the words 
in a proposition to construct a machine, 
‘warranted satisfactory in every respect.’’ 
‘The court hold that these words, without oth- 
‘er qualifying words or circumstances, mean 
satisfactory to the promisee,—not merely that 
‘the machine should be such as would satisfy 
a reasonable man, or as reasonably ought to 
satisfy the promisee ; but that such a warran- 
ty constitutes the purchaser the sole judge of 
the fitness of the thing for his purposes. At 


11 Centr. Repr. 52. 








the same time the court admit that his right 
of rejection is so far limited that it must be 
exercised in good faith, and not out of mere 
caprice. This will appear from the following 
extract from the opinion of the court, given 
by Mercur, J: ‘‘When the agreement is to 
make and furnish an article to the satisfaction 
of the person for whom it is to be made, 
numerous authorities declare it is not a com- 
pliance with the contract to prove he ought 
to have been satisfied. It was so held in 
Gray v. R. R. Co.,? where the contract was 
for the purchase of a steamboat; in Brown v. 
Foster,® where the agreement was to make a 
suit of clothes; in Zaleski v. Clark,‘ on a con- 
tract for a plaster bust of the deceased hus- 
band of the defendant ; in Gibson v. Cranage,° 
where a portrait was to be satisfactory to the 
defendant; and in Hoffman y. Gallaher,® 
where a portrait of defendant was to be sat- 
isfactory to his friends. So where a person 
got aset of teeth froma dentist under an 
agreement that they were to be satisfactory, 
it was held, in Hartmen v. Blackburn,’ that 
he was made the exclusive judge of their val- 
ue. To justify a refusal to accept the eleva- 
tor on the ground that it is not satisfactory, 
the objection should be made in good faith. 
It must not be merely capricious. It is de- 
clared in 1 Pars. Cont. 542, if A. agrees. to 
make something for B. to meet the approval 
of B., or with any similar language, B, may 
reject it for any objection which is made in 
good faith and is not merely capricious.*® 
That case arose on a written agreement to 
build a carriage in a manner which should 
meet the approval of the person for whom it 
was to be made, not only on the score of 
workmanship, but also that of convenience 
and taste. It was held that his rejection, 
made in good faith, was conclusive.’’ We 
submit that the proposition that the promisee 
is to be the sole judge of the fitness of the 
article, coupled with the qualification that he 
must act in good faith and not capriciously, is 
equivalent to the proposition that such a 
warranty means satisfactory to a reasonable 


211 Hun 70. 

£113 Mass. 136. 

444 Conn. 218. 

5 39 Mich. 49. 

6 6 Daly, 42. 

77 Pittsb. Leg. J. 140. 

8 Andrews v. Belfield, 2 C. B. (N. 8.) 89 Eng. Com. L. 
779, is cited to support this view. 
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man in the situation of the promisee, or that 
the article will be such as ought to satisfy the 
promisee. In a late case the agreement was 
to erect a furnace ‘‘in a good and workman- 
like manner, and to guarantee the said fur- 
nace to work satisfactorily in melting iron.”’ 
In an action by the promisee for a breach of 
this contract, it was held that the court prop- 
erly rejected evidence that the furnace did 
not work tothe plaintiff’s satisfaction, and 
that the court properly gave an instruction 
to the effect that the contract was satisfied 
provided the furnace worked reasonably well.® 





Triats. [New Triats.] Improrer Re- 
MARKS OF COUNSEL TO THE JURY.—Apropos of 
our remarks upon this subject in our last is- 
sue we may cite a recent decision of the Tex- 
as Court of Appeals,! where in the opinion 
of the court by White, P.*J., the following 
appears: ‘‘The seventh and eighth bills 
of exceptions are complaints of remarks in- 
dulged in by the District Attorney, the most 
objectionable of which perhaps was that ‘the 
State of Texas might be raked over with a 
fine tooth comb, anda more notorious char- 
acter than the defendant, John House, could 
nowhere be found.’ The objection to this 
remark, as stated in the bill, is that defend- 
ant’s character had not been put in issue. 
True, his character had not been put in issue 
directly by himself, still, the charge against 
him, and the evidence which had been ad- 
duced to support it, were in their nature like- 
ly to reflect somewhat unfavorably upon his 
character, even if they did not put its noto- 
riety thoughout the State, in issue. We con- 
strue the remark to be not so much evidence 
of a desire to make use of foreign matter to 
the injury and prejudice of the defendant as 
an impassioned expression, highly exagger- 
ated it may be, but inadvertantly springing 
from the heatof debate. If all such remarks 
were held reversible error, but few convic- 
tions would stand the test where the case had 
been hotly contested by able and zealous 
counsel in the court below. The remarks set 
out specifically in the ninth bill of exceptions 
are rather deductions and arguments upon 


® Pope Iron and Metal Co. v. Best, 14 Mo. App. 502. 
10 House v. State, 5 Tex. Law Rey. 675. 





the evidence than mere opinions, or indepen- 
dent statements by the District Attorney. 
We cannot say they were entirely unwar- 
ranted by the evidence. With regard to this. 
subject it was said in Pierson v. State: ™ ‘In 
view of the frequency of exceptions of this 
character we will take occasion here to say 
that before we will reverse a conviction be- 
cause of remarks of prosecuting counsel, it. 
must clearly appear to us—1l. That the re- 
marks were improper. 2. That they were of 
a material character, and such as under the 
circumstances were calculated to injuriously 
affect the defendant’s rights.’’ 


+ 





Counties. [NEGLIGENCE. ] County Not Lia- 
BLE FOR NEGLIGENCE OF PuysicraAn.—In Sum- 
mers v. Board of Commissioners," it is held 
by the Supreme Court of Indiana that coun- 
ties cannot be held liable for misfeasance or 
negligence of their officers; hence they are 
not liable in damages for the want of skill of 
a physician employed by the Board of Coun- 
ty Commissioners to attend the poor of the 
county. In giving the opinion of the court 
Mr. Justice Elliott uses the following lan- 
guage, in which, it will be observed, he pays. 
an encouraging compliment to this JourNaL: 
‘‘The commissioners are public officers 
charged with the performance of public du- 
ties, and in the performance of public duties 
they are not mere agents. It is true that of- 
ficers occupying positions similar to those 
held by county commissioners, are often 
spoken of as agents, and, in some cases, it is. 
perhaps proper to treat them as agents. But. 
even where such officers are regarded as 
agents, a broad and important difference is 
noted between public and private agents, and 
essentially different rules govern the two 
classes.* Where the duties delegated to offi- 
cers elected by public corporations are polit- 
ical or governmental, the relation of princi- 
pal and agent does not exist and the maxim 
respondeat superior does not govern. This 


1118 Tex. App. 525. 

12 See further on this subject 18 C. L. J. 363. 

131 Western Repr. 217. 

14 Newman V. Sylvester, 42 Ind. 106; Axt v. Jacksom 
School Tp., 90 Ind. 101; Reeve School Tp. v. Dodson, 
98 Ind. 497; Union School Tp. v. First Nat. Bank 
(Nov. Term, 84); Platter v. Board, (this Term.). 
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rule is illustrated in many cases. In the 
case of Ogg v. City of Lansing,” it was held 
that a city was not liable for the negligence 
of persons placed in charge of a small-pox 
hospital which the city had ‘established. It 
was said in the course of the opinion in that 
case that: ‘‘It is impossible to conceive of the 
endless complications and embarrassments 
which such a doctrine would involve, and of 
the extent to which public interests would 
thereby suffer. It is safe to assume that if 
such were recognized as the law, no town 
would voluntarily assume corporate functions, 
and that every industrial and commercial in- 
terest would become paralyzed.’’ The recent 
case of Bryant v. St. Paul, is directly in 
point. It was there held that a city was not 
liable for the misfeasance of members of the 
Board of Health selected by the city. Many 
authorities are cited in the note appended to 
that case, and from them it appears that the 
doctrine that public corporations, to whose 
officers governmental powers are delegated, 
are not responsible for the negligence of their 
officers in the exercise of these governmental 
powers. This doctrine has long prevailed in 
this State.” We have many cases holding that 
counties, townships and cities are instru- 
mentalities of government, and it must there- 
fore be true that where they act simply as 
the local government they act for the State. 
As the State is not liable for the acts of its 
officers, neither can public corporation 
be held liable for the acts of its officers in the 
exercise of political powers.’ There is no 
more reason for holding counties liable for 
the negligence of the commissioners in the 
exercise of the governmental functions dele- 
gated to them, than there is for holding cities 
liable for the acts of their firemen or police 
officers, or for holding counties and town- 
ships responsible for the torts of sheriffs and 
constables. In providing for the care of the 
poor a police power, which resides primarily 
in the sovereignty, is exercised, and neither 


15 35 Iowa, 495; s. c., 14 Am. Rep. 499. 

16 Reported in 21 Cent. L. J. 33. 

17 Brookmeyer v. City, 29 Ind. 187; Robinson v. City, 
87 Ind. 334; Faulkner v. City, 85 Ind. 130: City v. Tim- 
berlake, 88 Ind. 330. 

18 Robinson v. Schenck, (June 18, ’85); Justice vy. 
City, 101 Ind. 326: Kistner v. City, 100 Ind. 110. 





the sovereign nor the local governing body 
to whom such a power is delegated, is res- 
ponsible for the misfeasance of its officers.’’ 





Boom Company. [NEGLIGENCE—DEGREE OF 


. . 
Care. ]—Boom Company HELD TO A DEGREE 


or Care EQuaL TO THAT OF A Common Car- 
RIER.—If any of our readers do not know 
what a ‘‘boom company”’ is they can find out 
by asking any lumberman, and they can find 
a good deal of literature on the subject of 
‘‘booms’’ in the reports of the Supreme 
Courts of Michigan and Wisconsin. In 
Brown v. Susquehannah Boom Co.,” the 
Supreme Court of Pennsylvania had occa- 
sion to consider the degree of care which 
the law imposes upon an incorporated Boom 
Company in respect of the preservation of 
the logs collected in its boom. The court 
held that it is undera degree of care sim- 
ilar to that of a common carrier of goods; 
that while not an absolute insurer, it is liable 
for every loss which happens through a cas- 
ualty which falls short of what may be termed 
inevitable accident or the act of God. The 
case was very thoroughly argued at the bar, 
and in giving the opinion of the court, Mr. 
Justice Clark said: ‘‘Did the legislature, in 
the passage of this act, intend to do an ab- 
surd and unreasonable thing? It was cer- 
tainly not supposed that the corporators 
could overcome the power of nature, or build 
a boom which would stand sufficient and se- 
cure against all the casualties that might oc- 
cur; the language of the charter must be 
taken in a sense restricted by reason and 
common experience. Such a construction of 
the statute does not, we think, involve any 
interpolation of words; it accords with the 
general understanding of the language actu- 
ally employed. A vessel sufficiently strong 
to secure its cargo, may in a moment be 
dashed to pieces ina storm; a house built 
upon the solid rock sufficient and secure, may 
be utterly demolished even in a slight tremor 
of the earth, and a boom, in all respeets suf- 
ficiently strong to secure all the lumber con- 
tained therein, may be swept away by the in- 
evitable power of the flood. But the defend- 
ant is held to the exercise of more than ordi- 


191 Centr. Repr. 156. 
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nary diligence and care in the discharge of 
the obligations imposed ; it may not, perhaps, 
be held to do what, in the very nature of the 
case, cannot be done, but it may certainly 
obligate itself to do what can be done; and 
this is the exact measure of duty which the 
company assumed by acceptance of the char- 
ter. It is, therefore, liable for all losses 
which may have occurred from any insuffici- 
ency of its boom whether from negligence or 
not, unless that insufficiency arose from the 
unavoidable dangers of the river, or from inev- 
itable accident. The case does not present a 
question of negligence, but a question of per- 
formance. The defendant is not merely bailee 
for hire, and bound under the rule of the 
common law to ordinary care only; it is 
bound to do what it was its self-imposed duty 
to do, unless by the act of God it were pre- 
vented. We agree with the plaintiffs, there- 
fore, first, that the degree of care which the 
company was bound to exercise to secure the 
logs in its boom is fixed by the charter; and, 
second, that in the event of a loss, the com- 
pany is liable under the charter, without 
proof of negligence. This is the precise 
doctrine declared in Pennsylvania & Ohio 
Canal Co. v. Graham,” where the authorities 
are fully collected, and carefully considered 
by the late Justice Sharswood. In that case, 
a canal company, by its charter, was required 
to build and keep in repair, bridges at all 
points where the canal crossed a public road ; 
a traveler was passing over one of these 
bridges, when it gave way and he was precip- 
itated with his wagon into the canal; in an ac- 
tion for damages for the injuries sustained, 
it was held that the charter is a law imposing 
on the company the burden of performing a 
duty to the public, and if that duty be not 
performed, the company is responsible to 
those who thereby suffer special injury; and, 
further, that a corporation, bound, in consid- 
eration of its franchise, to keep a road or 
bridge in repair, is liable for injury from want 
of repair, whether the defect be patent or 
latent, unless the party injured be himself in 
default, or the defect was caused by inevita- 
ble accident, such as tempest or lightning, or 
by the wrongful act of a third person of 
which the corporation had no notice ; and this, 


2% 63 Pa. St. (13 P. F. Smith) 290. 





although ordinary care was used in the erec- 
tion or repair, and the work was done by com- 
petent workmen under contract.’’ #! 


21 See further Duluth Lumber Co. v. St. Louis ete.’ 
Co., 17 Fed. Rep. 419. 








APPROPRIATION OF PAYMENTS. 


I. Appropriation by the Debtor. — Where 
one person, being indebted to another on 
several distinct demands or items of ac- 


count, makes a payment less than the aggre- 
gate amount claimed, he has the right to de- 
signate the debt which he wishes to be extin- 
guished by such payment, and, if he does so, 
the remittance must be appropriated to that 
purpose and no other.! Itis to be noted, 
however, that if the payment is not voluntary 
but coerced by process of law, no such op- 
tion is allowed to the debtor; but in that 
case the money must be applied to the debt 
on which the process was founded.? 

And although the debtor makes no express 
designation of the debt to be paid, yet if the 
circumstances attending the transaction are 
such as to point out, with reasonable certain- 
ty, his intention with regard to the appropri- 
ation, it must be made in accordance with 
them.’ For example, where a payment is 
exactly equalin amount to one of several 
debts, the presumption is that it was intended 
to discharge that debt.* Or again, ‘‘a posi- 


1Simpson vy. Ingham, 2 B. & C. 72; Cremer v. Hig- 
ginson, 1 Mason, 338; Field v. Holland,6 Cranch, 
8; National Bk. v. Mechanics Bk., 94 U. S. 4387; 
Franklin Bk. v. Cooper, 36 Me. 222; Parks v. In- 
gram, 22 N. H. 283; Briggs v. Williams, 2 Vt. 283; 
Pierce v. Knight, 31 Vt. 701; Sherwood v. Haight, 26 
Conn. 482; Watt v. Hoch, 25 Pa. St. 411; Lee v. Earley, 
44 Md. 80; Pindall v. Bank, 10 Leigh, 481; Howard v. 
McCall, 21 Gratt. 205; Whittaker v. Pope, 48 Ga. 13; 
McDonnell v. Bank, 20 Ala. 313; Burks vy. Albert, 4 J. 
J. Marsh, 97; Nutall‘v. Branin,5 Bush 11; King v. 
Andrews, 30 Ind. 429; Jackson v. Bailey, 12 Ill. 159; 
Middleton v. Frame, 21 Mo. 412; Thayer v. Denton, 4 
Mich. 192; Clarke v. Scott, 45 Cal. 86. 

2 Bank of Portland v. Brown, 22 Me. 295; Forelander 
v. Hicks, 6 Ind. 448. 

3 Sawyer v. Tappan, 14 N. H. 356; West Branch Bk. 
v. Moorhead, 5 W. & S. 542; Foster v. McGraw, 64 Pa. 
St. 464; MecKelvie v. Jarvis, 87 Ph. St. 414; Terhune v. 
Colton, 12 N. J. Eq. 232; Mitchell v. Dall,2 Har. & 
Gill 159; Fowke v. Bowie, 4 Har. & J. 566; Harrison 
v. Johnston, 27 Ala. 445; Pickett v. Bank, 32 Ark. 346; 
Howland vy. Rench, 7 Blackf. 236; Bayley v. Wynkoop, 
5 Gilm. 449; Draffen v. Booneville, 8 Mo. 395. 

4 Marriott v. White, 2 Stark. 101; Seymour v. Van 
Slyck, 8 Wend. 403; Stone v. Seymour, 15 Wend. 19; 
Scott v. Fisher, 4 T. B. Mon. 387. 
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tive refusal to pay one debt, and an acknow- 
ledgment of another, with a delivery of the 
sum due upon it, would, we think, be such a 
ircumstance.’’®> So the debtor’s intention 
can often be gathered from the receipt which 
he takes ;° or shown by parol evidence of 
directions given either previously or sub- 
sequently.” And where one is indebted to 
tthe same person in two capacities, individually 
and as executor (or as surety for another), 
dt will be presumed that he intended an un- 
<appropriated payment to be applied to his 
personal debt and not to the other. But this 
intention, inferred from circumstances, must 
be signified to the creditor in some manner; 
& private entry by the debtor in his own books 
of account, if not communicated, is not suffi- 
cient.’ ¥ 

As to the time within which the debtor may 
exercise his right of appropriation, it is un- 
doubtedly the rule that his wish should be 
declared at the time the payment is made; 
though Chief Justice Marshall has intimated 
that the right may not be lost by failure of 
such immediate designation.” Probably it 
would be safe to assume that the privilege is 
not forfeited until such time as it has been 
actually exercised by the creditor. 

If, at the time of payment, any direction 
is given by the debtor, as to its application, 
the receiver, by accepting the money, is 
bound by that appropriation and cannot use 
it otherwise.“ Thus, where the surety on a 
note gave money to the principal and direct- 
ed him to pay the note with it, and the prin- 


5 Per Marshall, C. J., in 
Wheat. 13. 

6 Stewart v. Keith, 12 Pa. St. 238; Otto v. Klauber, 
23 Wis. 471. 

7 Wiltkowsky v. Reid, 82 N.C. 116; thougha mere 
avowal of an intention to apply a paynient, or have it 
applied, in a particular manner, does not amount to an 
appropriation of it. Guthrie & Byle’s Appeal, 92 Pa. 
St. 269. 

1Goddard y. Cox, 2 Strange, 1194; Sawyer v. Tap- 
pan, 14 N. H. 352; Newman vy. Meek, 1 Sm. & Mar. 
Ch. 331. 

® Manning v. Westerne, 1 Vern. 606; Terhune v. Col- 
ton, 12 N. J. Eq. 232. 

10 Tayloe v. Sandiford, 7 Wheat. 13. See Moss v. 
Adams, 4 Ired. Eq. 42. 

Bank of North America v. Meredith, 2 Wash. C. C. 
47; Wetherell v. Joy, 40 Me. 325; Hall v. Marston, 17 
Mass. 575; Reed v. Boardman, 20 Pick. 441; Martin v. 
Draher, 5 Watts, 544; Mitchell v. Dall, 2 Har. & Gill, 
159; Runyon v. Latham, 5 Ired. 551; Black v. Schooler, 
2 McCord, 292; McDonald v. Pickett, 2 Bailey, 617; 
-Champenois v. Fort, 45 Miss. 355; King v. Andrews, 30 
Ind. 429; Irwin v. Paulett, 1 Kans. 418. 


Tayloe v. Sandiford, 7 





cipal handed the amount to the creditor, in- 
forming him of the circumstances, and the 
latter refused to receive it for that purpose 
but took it in payment of another debt of the 
principal, it was held that, the debtor having 
made the appropriation, the receiver was 
bound by his acceptance of the money, not- 
withstanding his protest and declaration at 
the time.!2 And so, where the debtor remits 
a sum less than the amount of his debt, but 
yet directs the creditor to pay over a part of 
it to a third person, the latter, if he accepts 
the money, is bound by such appropriation, 
and if he fails to fulfil the instructions of his 
debtor, the third party may maintain assump- 
sit against him.” 

Il. Appropriation by the Creditor. — If 
the debtor has not made the appropria- 
tion, and if his intention cannot be ascertain- 
ed from the circumstances, the privilege of 
applying the payment passes to the creditor, 
and he may exercise it (within certain restric- 
tions) in the way that is best suited to his 
own convenience and security.“ Thus the 
creditor, consulting his own interests, may 
prefer to discharge a simple contract debt 
rather than a specialty, and will have the 
right to do so.” As, if the debtor owes on 
bond and mortgage and also on an unsecured 
account, the creditor may apply the payment 
to the account."© And the mere fact that 
there is a surety for one of the debts will not 
preclude the creditor from passing over it and 
discharging another; for he is not bound to 
take the surety’s preferences into considera- 
tian.” Nor is he prevented from crediting 
the payment on a just and valid demand be- 


12 Reed v. Boardman, supra. 

13 Hall v. Marston, 17 Mass. 574. 

14 Peters v. Anderson, 5 Taunt. 596; Jones v. U. S., 7 
How. 681; Bean v. Brown, 54 N. H. 895; Brewer v. 
Knapp, 1 Pick. 332; Blinn v. Chester, 5 Day, 166; Ayer 
v. Hawkins, 19 Vt. 26; Woods vy. Sherman, 71 Pa. St. 
100; Bird v. Davis, 14 N. J. Eq. 467; Lingle v. Cook, 32 
Gratt. 272; Smith vy. Screven, 1 McCord, 308; Har- 
graves v. Cooke, 15 Ga. 321; Harding vy. Wormley, 8 
Baxt. 578; Bell v. Radcliff, 32 Ark. 645; Howland v. 
Rench,7 Blackf. 236; Bennell v. Wilder, 67 Ill. 327; 
Fargo v. Buell, 21 Iowa 292; Middleton vy. Frame, 21 
Mo. 412; Stone v. Talbot, 4 Wis. 442. ‘ 

15 Mayor of Alexandria v. Patten, 4 Cranch 317; 
Franklin Bank v. Cooper, 36 Me. 222; Pierce v. Knight, 
31 Vt. 701; Harding v. Tifft, 75 N. Y. 461; Hamilton y. 
Benbury, 2 Hayw. 385; Hargraves v. Cooke, 15 Ga. 321. 

16 Van Sickle v. Ayres, 6 N. J. Eq. 29; Driver v. 
Fortner, 5 Port. (Ala.) 9; Burks v. Albert,4 J. J. 
Marsh 97. 

7 Harding v. Tifft, 75 N. Y. 461. 
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cause its correctness is disputed by the debt- 
or; the only requisite is that the claim should 
be bona fide and legal.'* And furthermore, 
if one of the debts has already become barred 
by the operation of the statute of limitations, 
the creditor is at liberty to devote the unap- 
propriated payment to the satisfaction of 
such debt, in whole or in part.” But the 
great preponderance of authority, both in this 
country and in .England, is to the effect that 
such a payment, applied by the creditor him- 
self, will not be allowed to take the residue 
of the debt out of the statute.” For, as was 
said by Hoar, J., in Ramsay v. Warner, ‘‘The 
debtor is not presumed to have intended to 
renew a promise which is no longer legally 
binding upon him, although he has put it into 
his creditor’s power to satisfy pro tantoa 


claim upon which he has lost his legal 


remedy.’’ But where the debt has not yet 
become barred, a partial payment of it, 
though appropriated to it by the creditor, 
will constitute a new starting point from 
which the statute is to run.*' And so also 
the creditor may apply the payment to a 
claim which, though just, is not enforceable 
at law by reason of the statute of frauds.” 
The foregoing principles all have reference 
to the law as it is now almost universally ad- 
ministered in the United States. By the 
Roman law, however, it is considered that 
when the debtor omits to make the appropri- 
ation, he thereby constitutes the creditor his 
ageut for that purpose; and hence the latter 
is bound to have a regard, not to his own in- 


‘terest, convenience, or security, but to that 


of the debtor. Under this system the credi- 
tor could have none of the privileges above 
mentioned. But the rules of the Roman law, 
so far as regards this particular branch of our 
subject, have not met with any degree of 
approbation in England or this country; be- 
ing directly antagonistic to the principles of 


18 McLendon v. Frost, 57 Ga. 448. 

19 Ashby v. James, 11 Mees. & W. 542; Armistead vy. 
Brooks, 18 Ark. 521; Murphy v. Webber, 61 Me. 478; 
Brown v. Burns, 67 Me. 535; Bancroft vy. Dumas, 21 
Vt. 456; Pond v. Williams, 1 Gray 630; Ramsay v. 
Warner, 97 Mass. 8. 

20 Nash v. Hodgson, 6 M. & G. 474; Armistead v. 
Brooks, 18 Ark. 521; Pond vy. Williams, 1 Gray, 630; 
Ramsay v. Warner, 97 Mass. 8. Per contra, Ayer vy. 
Hawkins, 19 Vt. 26; Jackson v. Burke, 1 Dill. 311. 

21 Ramsay v. Warner, and Pond y. Williams, supra. 

22 Murphy v. Webber, 61 Me. 478; Haynes v. Nice, 
100 Mass. 327. 





the common law, and their superior in no: 
respect, either of justice or convenience.” 

As we have already intimated, the right 
of appropriation by the creditor can only be 
exercised subject to certain restrictions. 
Thus, in the first place, he is not at liberty to- 
apply the payment to any demand which is 
illegal, whether as being opposed to public 
policy, or as expressly prohibited by statute. 
“That doctrine [of appropriation by the 
creditor] can never apply except where the 
creditor has two or more honest claims 
against the debtor, to either of which the 
partial payments may be lawfully applied. 
* * * It could not be made to a spurious 
or pretended claim; nor to an immoral one, 
like a gambling contract; nor to usury, for 
that is forbidden by statute.’’* It will be 
perceived that there is a well-marked distinc- 
tion, as respects this subject, between those 
contracts which the law simply declines to 
enforce, either by reason of a presumption of 
payment arising from lapse of time, or in 
consequence of their not being authenticated 
by proper evidence, and those which it never 
would countenance, at any time or under any 
circumstances, because they are in violation 
of its express enactments or contrary to its 
well understood policy. So while a creditor 
may apply a payment to a demand barred by 
the statute of limitations, he cannot use it in 
discharge of usurious interest.“ Neverthe- 
less, it is entirely competent to the debtor 
himself to direct the application of his pay- 
ment to an illegal debt; and if he does so, 
he cannot afterwards revoke his consent nor 
change the appropriation, without the credi- 
tor’s assent.” And if the payment extin- 
guishes all the legal claims held by the credi- 
tor and leavesa balance remaining, that 
balance will be applied in discharge of the 
illegal demands; for it cannot be presumed 
that it was intended as a deposit to cover 


23 The doctrine of the Roman law is ably controvert- 
ed by Chief Justice Gibson in Logan v. Mason, 6 Watts 
& S. 9, which see. 

2% Wooodward, J., in Greene v. Tyler, 39 Pa. St. 368; 
and see Bancroft v. Dumas, 21 Vt. 456; Phillips v. Mo- 
ses, 65 Me. 70; Kidder v. Norris, 18 N. H. 532; Rohan 
vy. Hanson, 11 Cush. 44. 

2 Gill v. Rice, 13 Wis. 549; Pickett v. Merchants 
Bank, 32 Ark. 346. 

2% Rohan vy. Hanson, 11 Cush. 44; Richardson v.. 
Woodbury, 12 Cush. 279; Brown v. Burns, 67 Me. 535; 
Hubbell v. Flint, 15 Gray 550; Treadwell v.. Moore, 34 
Me, 112. 
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future legal advances, and hence must be 
understood as directed by the debtor himself 
to the illegal claims.” And soif there are 
two charges, one legal but not yet due, and 
the other illegal but payable immediately, an 
undesignated payment will be applied to the 
latter claim. In the second place, where 
the creditor holds two claims, one due to 
himself individually, and one to another per- 
son whom he represents as agent or trustee, 
he cannot appropriate an undirected payment 
to his personal claim exclusively; because 
he is bound to have an equal regard to the in- 
terests of his principal or cestui que trust as to 
his own.” And so where one receives money 
to apply ona debt due to himself and an- 
other jointly, he cannot appropriate it all to 
his own share.* In the third place, if the 


creditor has several claims, some of which are . 


mature and the others not yet due, he is not 
allowed to appropriate the payment to the 
latter class of debts to the exclusion of the 
former; he must apply it first to overdue 
demands, and only the balance, if any, can 
be directed to those subsequently maturing.*! 
Finally, the creditor has no right of appro- 
priation where the payment is compulsory 
and obtained by process of law. For exam- 
ple, the fund arising from the foreclosure of 
a mortgage given to secure two notes, on one 
of which the mortgagor was principal alone 
and on the other joint principal with another 
person, cannot be exclusively appropriated 
to the payment of the note on which the two 
are joint principals, but the law will apply 
the fund first to the actual debt of the mort- 
gagor.™” 

The proceeds of a pledge for a particular 
advance are to be applied to the repayment 
of that advance. Or in other words, a credi- 
tor has no right to apply proceeds of proper- 
ty subject to a lien for one debt to the dis- 


2 Hall v. Clement, 41 N. H. 169. 

% Caldwell v. Wentworth, 14 N. H. 431. 

29 Favence v. Bennett, 11 East 36; Barrett v. Lewis, 
2 Pick. 123; Cole v. Trull, 9 Pick. 325; Colby v. Copp, 
35 N. H. 434; Richards v. Insurance Co., 43 N. H. 264. 

% Cole v. Trull, supra. 

81 Bacon v. Brown, 1 Bibb 334; Thomas vy. Kelsey, 30 
Barb. 268; Cloney v. Richardson, 34 Mo. 370; Bobe’s 
Heirs v. Stickney, 36 Ala. 482; Law v. Sutherland, 5 
Gratt. 357; Effinger v. Henderson, 33 Miss. 449; .Weth- 
erell v. Joy, 40 Me. 325. 

82 Merrimack Co. Bank v. Brown,12 N. H. 320. So 
where the payment is obtained by execution on a judg- 
ment. Blackstone Bank v. Hill, 10 Pick. 129; Simmons 
v. Cates, 56 Ga. 609. 





charge of another debt, but the law will ap- 
ply the fund to the payment of the debt for 
which the property stood as security. So 
where several items are covered by the same 
security, and money is raised on it, the fund 
must be distributed among all the items rata- 
bly.* 

The intention of the creditor as to the ap- 
propriation, like that of the debtor, may 
sometimes be inferred from relevant circum- 
stances, provided they indicate it with suffi- 
cient clearness. Thus if the creditor holds 
two notes of the same debtor, and receives 
an undesignated payment sufficient to dis- 
charge one of them, the fact of his subse- 
quently bringing suit on one of the notes, 
and forbearing to sue on the other, manifests 
an election to apply the payment to such 
other note.™ And the receipt which passes 
between the parties will often show the ap- 
plication made by the creditor, as well as 
that desired by the debtor. Thus, if one 
acknowledges the receipt of a certain amount 
in payment of a debt due from a firm, he will 
not afterwards be permitted to apply it to a 
private debt of one of the partners, although 
the payment was made by that partner.* In 
regard to the effect of entries in the creditor’s 
books of account there is some difference of 
opinion, but the better rule laid down by the 
English and American cases is that the right 
of appropriation is not conclusively exercised 
by entries in the books of either party, until 
those entries are communicated to the other 
party.” 

As to the length of time during which the 
creditor’s right of appropriation continues, 
the law has been variously stated. It is said 
that he need not make the application imme- 
diately upon the payment ;* that he may ex- 
ercise his privilege at any time before suit 
brought ;* that he may make it at any time 


33 Marziou v. Pioche, 8 Cal. 522; Averra v. MeNeil, 
77 N. C. 50; Stoveld v. Eade, 4 Bing. 154; Pattison v. 
Hall, 9 Cow. 747. 

34 Cage v. Iler, 5 Sm. & Mar. 410. 

% Starrett v. Barber, 20 Me. 457; Allenv. Kimball, 23 
Pick. 473. i 

% Brown v. Brabham, 3 Ham. (Ohio) 277. 

87 Simpson y. Ingham, 2 B. & C. 65; Capen v. Alden, 
5 Met. 268; Van Rensselaer v. Roberts, 5 Denio 470; 
Seymour v. Marvin, 11 Barb. 80; Dorsey v. Wagman, 
6 Gill 59. 

38 Mayor of Alexandria v. Patten, 4 Cranch, 317. 

89 Moss v. Adams, 4 Ired. Eq. 42; Haynes v. Wait, 14 
Cal. 446. 
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before a judgment or verdict; and that he 
cannot make the appropriation after a con- 
troversy has arisen between himself and the 
debtor.“" The proper deduction from these 
authorities seems to be that if the debtor 
calls upon him for an account or other settle- 
ment between them, he must then at once ap- 
propriate all previous payments; but other- 
wise, his election will continue until a suit 
arises between the parties which will involve 
the particular payment either by way of de- 
mand or set-off. An appropriation by the 
creditor is not complete until the other party 
has been notified of it.” 

The right of appropriation is strictly con- 
fined to the original parties, debtor and cred- 
itor, and no third person can insist on any 
application of a payment different from that 
made by the parties themselves.* Nor can 
the sureties of the debtor control his pay- 
ments or in any way coerce him in the appli- 
cation of them.** However, when the debtor 
pays money to an attorney who represents 
several of his creditors, and does not direct 
the appropriation, the attorney may do so;® 
for in such case the attorney is not, strictly 
speaking, a third person, but may be consid- 
ered the agent of either party or both. 

Ill. Appropriation by the Law.—If neither 
debtor nor creditor makes appropriation of 
the payment, and if their intention in the 
matter cannot be divined with reasonable cer- 
tainty from the circumstances of the transac- 
tion, it then devolves upon the court to name 
the debt to which the payment shall be ap- 
plied. And it is stated, in general terms, 
that this duty will be performed by the court 
in accordance with its own notions of justice 
and in such a manner as to do the greatest 
equity between the parties.“ And the prin- 
ciples of equity will be recognized at law, so 
far as the nature of the proceedings will ad- 


# Brice v. Hamilton, 12 S. C. 32. 

41 United States vy. Kirkpatrick, 9 Wheat. 720; Milli- 
ken v. Tufts, 31 Me. 500, citing Gass v. Stinson, 3 Sum- 
ner, 98. And see 2 Wharton on Contracts, § 932. 

#2 Sawyer v. Tappan, 14 N. H. 356. 

# Gordon y. Hobart, 2 Story 243; Robson v. Mc- 
Koin, 18 La. An. 544. 

4 Robson v. McKoin, supra; though see Postmaster- 
General v. Norvell, Gilpin 106. 

4 Carpenter vy. Goin, 19 N. H. 479. 

# Robinson v. Doolittle, 12 Vt. 246; Stamford Bank 
v. Benedict, 15 Conn. 488; Pierce v. Knight, 31 Vt. 701; 
Young v. Woodward, 44 N. H. 250; Gordon v. Hobart, 
2 Story 264. 





mit.“ But still this exercise of equitable 
power is subject to certain fixed and settled 
rules. Thus we have seen that money ob- 
tained by process of law, must go to extin- 
guish the debt on which the process was 
founded, and that the proceeds of a pledge 
for a particular advance must be applied to 
the repayment of that advance. So, if the 
appropriation has once been actually made 
by either of the parties, the law has no power 
whatever to interfere or change its course.* 
For instance, where a payment has been made 
by one of two joint debtors, it extinguishes 
so much of the debt; and the payment can- 
not afterwards be applied, even by the agree- 
ment of the creditor and the paying debtor, 
to any other indebtedness.” But the appro- 
priation may be changed by the consent of 
ail parties whose interests are affected by it. 

The next rule is one that was laid down by 
Sir William Jones in the leading decision 
known as Clayton’s Case, and has been ex- 
tensivly followed in the United States. In 
the case of a running account between parties, 
where there are items of debit and credit, and 
neither party has appropriated the payments 
to a particular debit, they are to be applied 
to satisfy the items in their order of time, be- 
gining with the earliest.’ But this rule, be- 
ing founded on a presumed intention of the 
parties, is not inflexible. It is said to have no 
application ‘‘when the law, looking at the re- 
lations of the parties and the nature of the 
account or transactions between them, finds 
another application required in order to do 
justice between them.’’” 

In the next place, it is a general rule that 
where interest has accrued on a debt, an 


# Young v. Woodward, 44 N. H. 250; Bankv. Brown 
12 N. H. 321. 

48 Bank of Muskingum v. Carpenter, 7 Ham. (Ohio) 
21; Selfridge v. Bank, 8 Watts & S. 320. 

42 Thayer v. Denton, 4 Mich. 192. 

50 Rundlett v. Small, 25 Me. 29. 

51 Clayton’s Case, 1 Meriv. 608; Jones vy. U. S., 7 
How. 681; McKenzie v. Nevins, 22 Me. 138; Thurlow 
v. Gilmore, 40 Me. 378; Morgan v. Tarbell, 28 Vt. 498; 
Pierce v. Knight, 31 Vt. 701; Daws v. Morewood, 10 
Barb. 183; Allen v. Culver, 3 Denio, 284; McKee v, 
Commonwealth, 2 Grant (Pa.) 23; Pierce v. Sweet, 33 
Pa. St. 151; Pickering v. Day, 2 Del. Ch. 333; Harrison 
y. Johnston, 27 Ala. 445; Sprague v. Hazenwinkle, 53 
Til. 419. And this rule will not be changed because the 
creditor holds security for the earlier items and none 
for the final balance of account: Truscott v. King, 6 
N. Y. 147. 

82 Hubbard, J.,in Upham vy. Lefavour, 11 Met. 174; 
and see Keane v. Branden, 12 La. An. 20. 
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undesignated payment will be applied first to 
the extinguishment of the interest, then to 
reduce the principal.* Thus, where payments 
are made on a sum secured by a penal bond, 
they are to go first to the interest, although 
they should amount, in the aggregate, to 
more than the penalty. But this rule (like 
the others) only applies where the parties 
themselves have made no appropriation. 
They may, if they choose, agree that the pay- 
ment shall go to principal and not interest; 
and in such case the appropriation is binding 
on the creditor and cannot afterwards be 
shifted. And if the payment is made before 
either principal or interest is due, the money 
will be applied to the principal, not to the 
accruing interest; and the balance, after 
discharging overdue interest, will goto the 
reduction of principal, even though the latter 
be not due. Where a debt remains so long 
unpaid that interest accrues on interest, par- 
tial payments are to be applied, (1) to such 
interest on interest, (2) to the interest on the 
principal, (3) to the principal.” But where 
payments are made on a debt drawing usurious 
interest, and the debtor makes no specific ap- 
propriation of them, the law will not apply 
them to keep down the usurious interest, nor 
will it sanction such application if made by 
the creditor, but will apply them to the prin- 
cipal. And it is held in Louisiana that 
where the payment is more than sufficient to 
discharge the debt, excluding unlawful inter- 
est, the balance may be reclaimed by the 
debtor if demanded within a year.™ 

The next general rule is, that where no ap- 
propriation is made by either of the parties, 
the law will make the application to the oldest 
legal claim then due, if there is no particular 
reason or equity requiring a different course.™ 


8 Story v. Livingston, 13 Pet. 359; Dean v. Williams, 
17 Mass. 417; Hart v. Dorman, 2 Fla. 445; Peebles v. 
Gee, 1 Dev. 341; Hamer v. Kirkwood, 25 Miss. 95; 
Hearn v. Cutberth, 10 Texas, 216; McFadden vy. For- 
tier, 20 Ill. 509; Spires v. Hamot, 8 Watts & S. 17. 

54 Smith v. Macon, 1 Hill Ch. 339. 

5 Tooke v. Bands, 29 Texas, 419. 

5 Starr v. Richmond, 30 Ill. 276. 

57 Righter v. Stall, 3 Sandf. Ch. 608. 

588 Anketel y. Converse, 17 Ohio St. 11. 

58? Parchman v. McKinney, 12 Sm. & Mar. 631; Stan- 
ley v. Westrop, 16 Texas 200; Gill v. Rice, 18 Wis. 549; 
Smith v. Coopers, 9 Iowa, 376; Burrows v. Cook, 17 
Iowa 436; Solomon v. Dreschler, 4 Minn. 278. 

® Duncan vy. Helm, 22 La. An. 418. 

6, Parks v. Ingram, 22 N. H.295; Thompson v. Phe- 
lan, 22 N. H. 339; Miller v. Miller, 23 Me. 24; Liver- 





Thus where a person has paid off several ex- 
ecutions against another, and has received 
personal property of the debtor sufficient to 
satisfy them in part, the oldest judgments will 
be presumed to have been satisfied out of the 
proceeds of the judgment-debtor’s property, 
as they constitute the oldest liens.” For an- 
other illustration, where one member of a 
firm dies, and the surviving partners, carry- 
ing on the business, continue to deal with a 
given creditor of the firm, and make payments 
to him from time to time, such payments are 
to be applied first on the debt of the old firm.® 
It follows as a corollary from this rule, and 
alsofrom one previously stated, that where 
the debts are all of a like nature, or arising 
out of the same transaction, (as instalments 
on a bond or a lease), one already due will 
be preferred to one which is then maturing. 

But if the court is unable, from the cir- 
cumstances of the case, to rely upon any of 
the above rules for guidance, the question 
arises whether it shall consult the advantage 
of the debtor, in directing the application, or 
favor the interests of the creditor. And up- 
on this point there is a decided conflict of au- 
thority, which is due to the differences be- 
tween the civil law and the English rules. 
By the provisions of the Roman law it is the 
debtor’s interest which governs, and if he 
neglects to make the imputation, the creditor 
is bound to do so as his agent and for his ad- 
vantage; and even if the duty passes to the 
adjudicating tribunal, it will exercise it in 
such a manner as to afford the debtor the 
greatest relief from the pressure of his obli- 
gations. And in those states whose juris- 
prudence is most largely modelled upon the 
Roman systems, we find this view of the 
question sanctioned and adopted. Thus in 
Louisiana it is laid down that when the court 
is to impute a payment among a number of 
debts all equally due, it will choose that one 
which it is most to the interest of the debtor 


more v. Rand, 26N. H.85; Fairchild v. Holly, 10 Conn. 
175; Compton v. Pratt, 105 Mass. 255; Berrian v. New 
York, 4 Rob. (N. Y.) 538; Allstan v. Contee, 4 Har. & 
J. 351; Smith v. Lloyd, 11 Leigh, 512; Horne v. Bank, 
32 Ga. 1; Wendt v. Ross, 33 Cal. 650. 

62 Janney vy. Stephen, 2 Pat. & H. 11; Price v. Cutts, 
29 Ga. 142. : 

6 Simpson v. Ingham, 2 B. & C. 65; Williams v. 
Rawlinson, 3 Bing. 71; Smith v. Wigley, 3 Moo. & S. 
174; Stanwood v. Owen, 14 Gray, 195. 

6 Seymour v. Sexton, 10 Watts, 255; Hunter v. Ou- 
sterhoudt, 11 Barb. 33. 
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to discharge.” So a payment will be im- 
puted toa debt bearing a mortgage rather 
than to one not so secured;® it being obvi- 
ously to the advantage of the debtor to ex- 
tinguish a debt guarded by an onerous se- 
curity. The same position is taken in Miss- 
issippi—the appropriation will be made in 
the way most beneficial to the debtor, and a 
mortgage will be preferred to a simple con- 
tract debt.“ And in Tennessee we find the 
court holding that the payment should be di- 
rected to be applied to those debts which lie 
heaviest on the debtor; as to a debt which 
subjected him to interest rather than to one 
which did not bear interest. And substan- 
tially the same views obtain in Maryland.® 
Occasional dicta to the same effect may also 
be found in the reportsof other courts. Thus 
Mr. Justice Story seems at one time to have 
decidedly favored the Roman rule.” 

But without question this doctrine is dia- 
metrically opposed to the decided preponder- 
ance of opinion in England and America, as 
may be shown by a very few citations. It is 
said in a Pennsylvania case : ‘‘When no specific 
application has been made by either debtor 
or creditor, the law will apply it in the way 
most beneficial to the creditor. or in discharge 
of the earliest liabilities of a running ac- 
‘count.’’” So also it is held in several of the 
states that where there are several demands, 
some protected by securities and others not, 
the law will appropriate undesignated pay- 
ments first to those debts for which the cred- 
itor holds no security, that course being most 
to his advantage.” In like manner it is held 
that among a number of secured debts that 
one is to be chosen which is the least secured 
or the most precariously secured. In the lan- 


6 Slaughter v. Milling, 15 La. An. .526; Spiller vy. 
His Creditors, 16 Id. 292; Johnson vy. Succession of 
Robbins, 20 Id. 569; New Orleans Insurance Co. v. 
Tio, 15 1d.174. 

6 New Orleans Insurance Co. vy. Tio, supra, 

6 Hamer v. Kirkwood, 25 Miss. 95; Neal v. Allison, 
50 Id. 175; Windsor v. Kennedy, 52 Id. 164. 

6 Bussey v. Gant, 10 Humph. 23s. 

6 Calvert v. Carter, 18 Md. 73. A mortgage will be 
preferred to a simple contract debt: Dorsey v. Garra- 
way, 2 Har. & J. 402; McTavish v. Carroll, 1 Md. Ch. 
Dec. 160., 

70 Gass v. Stinson, 3 Sumn. 110. See also The Antarc- 
tic, Sprague, 206. 

71 Wagner’s Appeal, 103 Pa. St. 185; Hollister v. Da- 
vis, 54 Pa. St. 508; Logan v. Mason, 6 Watts & S. 9. 

72 Langdon v. Bowen, 46 Vt. 512; Lash vy. Edgerton, 
13 Mion. 210; Trullinger v. Kofoed, 7 Oreg. 228. 





guage of Strong, J.: ‘‘Another [principle] 
of equal force is, that the payments are to be 
applied to the debt which is least secured. 
Both these rules look t» the interest of the 
creditor, it being presumed that the debtor, 
by neglecting to give any direction, consented 
to such an application as would be most ben- - 
eficial to the creditor.’’”™ So where the 
debtor is liable individually on one demand 
and jointly on another, the law will appro- 
priate a payment to his separate liability, as 
itis more to the interest of the creditor to 
have a double source of collection.“ To 
these authorities are to be added all those 
previously cited which give to the creditor, on 
the debtor’s failure to appropriate, the unre- 
strained right to consult his own advantage ; 
for while not directly concerned with the ac- 
tion of the court in making an application, 
they are still squarely in opposition to the 
Roman standards. 

It is doubtless in accordance with one’s 
intuitive conceptions of justice that the 
debtor should be allowed, when making his 
payments, to exercise a free and untrammeled 
choice in the appropriation of them, and on 
this point both systems agree. But after- 
wards, when he has forfeited his privilege by 
his own negligence or indifference, to require 
the courts to exercise in his behalf the same 
partiality which he ought to have manifested 
for himself, seems unreasonable and unfair 
on its face. It sets a premium on laches, be- 
sides working an unmerited injustice to the 
creditor. The idea is totally foreign to the 
whole spirit of Anglican jurisprudence. And 
certainly, even in the Roman law, this judi- 
cial fostering of the debtor’s interests is a 
very wide divergence from the good old days 
of the Twelve Tables. 

H. Campsecy Brack. 

Williamsport, Pa. 


73 Johnson’s Appeal, 37 Pa. St. 268; Pierce v. Sweet, 
83 Pa. St. 151; Foster v. McGraw, 64 Pa. St. 464; Me 
Kelvey v. Jarvis, 87 Pa. 8t. 414; Garrett’s Appeal, 100 
Pa. St. 597; Terhune v. Colton, 12 N. J. Eq. 232; Field 
v. Holland, 6 Cranch, 8; Blanton v. Rice, 5 T. B. Mon. 
253. 

™ Livermore y. Claridge, 33 Me. 428; Hunt v. Brewer, 
68 Me. 262. And see Byers v. Fowler, 14 Ark. 86, 
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GAME LAWS—HAVING GAME IN POSSES- 
SION IN CLOSE SEASON —GAME LAW- 
FULLY KILLED IN ANOTHER COUNTY. 





DAVIS v. McNAIR. 





In the General Sessions (Wentworth), Canada 


June, 1885. 


A statute of Ontario prohibited the killing of game 
in certain months of the year, and provided that no 
person should have in his possession any of such game 
during such time. A dealer in Ontario was convicted 
under this statute, the proof being that he had in his 
possession during the prohibited time game killed in 
Manitoba. It was not against the laws of Manitoba to 
kill such game at,that time. Held, that ,the conviction 
was erroneous. 


Sadlier, for appellant; D. Steele, for respondent. 

SINCLAIR, J., delivered the opinion of the court: 

The appellant was convicted on the ninth day of 
February, 1885, by the police magistrate of the 
City of Hamilton of having in his possession in 
said city on the sixth day of said month, and of 
exposing the same for sale, certain game called 
prairie fowl, contrary to an act of the legislative 
assembly of the Province of Ontario, passed on 
the fifth day of March, 1880, entitled ‘tan act to 
amend the law for the protection of game and 
fur-bearing animals,’ and ordered to forfeit and 
pay for the said offense the sum of forty dollars 
and costs of prosecution. 

The appellant contends that he has not rendered 
himself liable to conviction on the facts of this 
case, as they appear in evidence against him. 

The facts admitted in this appeal, and on which 
the opinion of this court is sought are these: 
That the appellant is a dealer in game at the City 
of Hamilton; that during the open season for 
killing and taking such game as hereinafter men- 
tioned in the Province of Manitoba, and, while it 
was lawful to Kill, take and dispose of such game 
there the defendant purchased in Manitoba eight 
prairie fowl, and brought the same into the Proy- 
ince of Ontario, and exposed the same for sale in 
the City of Hamilton, and sold the same there at 
a time when it would have been unlawful for the 
appellant to have had such birds in his possession 
or exposed the same for sale if killed or taken in 
Ontario. The statute in which the conviction 
took place in the preamble, recites that whereas 
it is expedient to amend the law respecting the 
preservation of game and fur-bearing animals in 
Ontario. 

Therefore Her Majesty, by and with the advice 
and consent of the legislative assembly of the 
Province of Ontario, enacts as follows: 

1. The act passed in the forty-first year of Her 
Majesty’s reign and chaptered eighteen (the act 
then in force on the same subject), is hereby re- 
pealed. 

2. None of the animals or birds hereinafter 
mentioned shall be hunted, taken or killed within 
the periods hereinafter limited: (1) Deer, elk, 





moose, reindeer, or caribou between the fifteenth 
day of December and the first day of October; 
(2) grouse, pheasants, prairie fowl or partridges 
between the first day of January and the first day 
of September; (3) wild turkeys or quail between 
the first day of January and the first day of Octo- 
ber; (4) woodcock between the first day of Jan- 
uary and the first day of August; (5) snipe, be- 
tween the first day of January and the fifteenth of 
August; (6) water fowl, known as mallard, grey 
duck, black duck, wood, or summer ducks, be- 
tween the first day of January and the fifteenth 
day of August; (7) other ducks, swans or geese 
between the first day of May and the fifteenth day 
of August; (8) hares, between the first day of 
March and the first day of September. 

3. No person shall have in his possession any of 
the said animals or birds, or any part or portion of 
any such animals or birds during the periods in 
in which they are so protected: Provided, that 
they may be exposed for sale for twenty days and 
no longer after such periods, and may be had in 
possession for the private use of the owner and 
his family at any time, but in all cases the proof 
of the time of killing, taking or purchasing shall 
be upon the person so in possession. 


4. Offenses against this act shall be punished 
upon summary conviction on information or com- 
plaint before a justice of the ,peace, as follows: 
(1) In case of deer, elk, moose, reindeer or cari- 
bou, by a fine not exceeding fifty dollars nor less 
than ten dollars, with costs for each offense; (2) 


In case of birds or eggs by a fine not exceeding 


twenty dollars nor less than five dollars, with 
costs, foreach bird or egg; (3) In case of fur- 
bearing animals mentioned in the seventh section 
of this act, by a fine not exceeding twenty dollars 
nor less than five dollars, with costs, for each of- 
fense; (4) in the case of other breaches of this 
act by a fine not exceeding twenty-five dollars nor 
less than five dollars, with costs. 

It was contended on behalf of the appellant 
that as the game in question was killed or takenin 
the Province of Manitoba in the open season for 
such game in that Province, and while it was law- 
ful to kill or take such game there, the having in 
possession and exposing thereof for sale in the 
Province of Ontario, was not an offense against the 
third section of the said statnte of Ontario. Coun- 
sul for the respondent contended that it did not 
matter where such game was killed or taken; that 
the having it in possession by the appellant and 
the exposing of the same by him for sale within 
the prohibited time, created an offense under our 
statute, just the same as if the game had been 
killed or taken in Ontario and was so in the ap- 
pellant’s possession and exposed for sale during 
the prohibited time. : 

The question presented for decision is beset with 
in many legal difficulties and a contrariety of le- 
gal decision exists. I have found it impossible to 
reconcile the decisions in the English and Amer- 
can courts on the different statutes of the empire, 
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and of several American States in which deci- 
sions are recorded on the subject of protection of 
game, I have found that no general rule of statu- 
tory construction has been applied either in En- 
gland or America to legislature enactments 
against the possession or exposing for sale of 
game (lawfully killed or taken in other countries 
or States) in countries or States where such pos- 
session or exposure for sale is there unlawful. So 
much consideration has been paid in all the cases 
that I have been able to discover on the language 
which such legislature has employed in regard to 
the subject, that I too have been compelled feebly 
to try and discover in the principals of the com- 
mon law, in the established canons of statutory 
construction and the reasons advanced in the 
opinions of different judges on statutes akin to 
ours, what views should be taken of our legislative 
enactments, I must confess that I have been much 
perplexed on the subject, and have not been able to 
arrive at a conclusion that is entirely satisfactory 
to my own mind, I am therefore impelled to go 
back to the just intention of our legislative can- 
not best be ascertained. 

Ihumbly subscribe to the doctrine advanced, 
and forcibly expressed by one of the most lumin- 
ous and distinguished of English judges, the late 
Lord Jesse], who says: **The only use of authori- 
ties or decided cases is the establishment of some 
principal which the judge can follow out in decid- 
ing the case before him.’ In re Hallett’s Estate, 
Knatchbull v. Hallett, 13 C. P. Div. 712, the same 
idea is expressed by the same judge in another 
form, at page 729 of the same volume, and by 
Brett, L. J., in Reuter v. Sala, 4 C. P. D., at page 
256, who says: “The chief use of authoritative 
cases is to enable us to deduce if we can from 
them a general principle applicable to succeeding 
similar though not identical cases.”’ 

It must be observed that the statute from which 
I have previously made quotation, is the last of a 
chain of statutes that have been enacted in this 
Province in one form or another for the protection 
of game, and extending over a period exceeding 
sixty years. In all of them the declared object 
has been the protection of game in this Province. 
In the statute under consideration the preamble 
recites its object as ‘‘The preservation of game 
and fur-bearing animals in Ontario.”’ Were any 
authority necessary to sustain the plain proposi- 
tion of law recognized as one of the most clearly 
established rules of statutory construction that all 
statutes are territorial and prima facie affect only 
the subjects of the State that enacts them or for- 
eigners who come either permanently or tempo- 
rarily within its borders, it would be found in the 
ease of Ex parte Blain, In re Sawers,12 Ch. D. 
522. In Potter's edition of Dwarris on Statutes, 
at page 109, it is laid down that in the construction 
of statutes: ‘“‘The preamble may be compared 
with the different clauses of the act to collect the 
intention of the legislature, and when the inten- 
tion is apparent not to extend the act. The pre- 





amble may be used in restraint of the generality 
of the enacting clause where it would not be in- 
convenient if not restrained, or it may be resorted 
to in explanation of the enacting clause if it be 
doubtful.’’ Another well known rule on the con- 
struction of statutes is that penal Statutes must 
receive a strict construction. The rule itself and 
the reasons for it are so well expressed by Sir 
James Maxwell in his work on statutes at pages 
237 and 238, that I need only quote the words of 
that author. He says: “The rule which requires 
that penal and some other statutes shall be con- 
strued strictly, seems to depend on the reasonable 
expectation that when the legislature intends so 
grave a matter as the infliction of suffering or an 
encroachment on natural liberty or rights, or the 
grant of exceptional exemptions, powers and priv- 
ileges, it will not leave its intention to be gathered 
by mere doubtful inference, or convey it in cloudy 
and dark words only, but will express it in terms 
reasonably plain and explicit. It does not require 
or justify that suspicious scrutiny of the words, or 
those hostile conclusions, from their ambiguity, or 
from what is left unexpressed which characterize 
the judicial interpretation of affidavits in support 
of ex parte applications or of magistrates convic- 
tions where the ambiguity goes to the jurisdiction, 
nor does it allow the imposition of a restricted 
meaning on the words for the purpose of with- 
drawing from the operation of the statute a case 
which falls both within its scope and the fair 
sense of its language. This would be to defeat, 
not to promote, the object of the legislature, to 
misread the statute and misunderstand its pur- 
pose, and no construction is admissible which 
would sanction an evasion of an act. But it re- 
quires that the language shall be so construed that 
no cases shall be held to fall within it which do 
not fall both within the reasonable meaning of its 
terms, and within the spirit and of the enactment. 
If the legislature has not used words sufliciently 
comprehensive to include within its prohibition 
all the cases which fall within the mischief in- 
tended to be prevented, it is not competent toa 
court to extend them. It is immaterial for this 
purpose whether the proceeding described for the 
enforcement of the penal law be criminal or civ- 
il.’ The latest reiteration of this rule in judicial 
decisions that I have been able to discover is the 
North Ontario election case. 1 Hodgins Election 
Cases, 304. Where astatute not only creates a 
new summary jurisdiction but changes the bur- 
den of proof in acriminal case,it must therefore be 
construed strictly. Clark v. Crowden, L. R. 4 C. 
P. 638, per Byles, J., at page 643. A statute may 
be construed contrary to its literal meaning when 
a literal construction would result in an absurdity 
or inconsistency, and the words are susceptible of 
another construction which will carry out the 
manifest intention. Ez parte Walton; Inre Levy, 
17 Ch. D. 746. 


The late Chief Justice Moss remarked in the 
ease of In re Code and Crain,3 App. R. at page 
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550, ‘‘that where the language of the legislature is 
fairly susceptible of two different meanings that 
should be preferred which excludes and prevents 
consequences that are mischievous and unjust. In 
the case of the Caledonia R. R., 6 App. Cas. 114, 
Lord Selborne says. ‘‘that a mere literal conustruc- 
tion of a statute ought not to prevail if itis opposed 
to intention of the legislature as apparent by the 
statute, and if the words are sufliciently flexible 
to admit of some other construction by which that 
intention will be better effectuated. 

In construing statutes we should in cases of 
doubt or difficulty try to arrive at that construc- 
tion which appears most reasonable. ‘‘I quite 
agree,’ says Lord Blackburn in the case of the 
Ccuntess of Rothes v. The Kircaldy Waterworks 
Commissioners, 7 App. Cas. at page 702, “that no 
court is entitled to depart from the intention of 
the legislature as of appearing from the words of 
the act because it is thought unreasonable, but 
when two constructions are open the court may 
adopt the more reasonable of the two.”’ 

As to the hardship consequent on a certain in- 
terpretation of an act of the Parliament. Lord 
Justice Bramwell says in the case of Ex parte Ban- 
co de Portugal, In re Hooper, 11 Ch. D. at page 
132, “I think as I have had occasion to say more 
than once that when a particular construction of 
an act of Parliament or a particular proposition 
of law leads to hardship there is a presumption 
against that presumption or proposition being 
right, because I do not think that our law does, 
usually at least, lead to hardship.” 

In the case of Rex. v. Hall, 1 B. & C. 123, Ab- 
bott, C. J., says at page 136, **The meaning of 
particular words in acts of parliaments as well as 
other instruments, is to be found not so much in 
a strict etymological propriety of language, nor 
even in popular use as in the subject or occasion 
on which they are used and the object that is in- 
tended to be attained.”’ 

* This language was approved of by the judicial 
committee of the House of Lords in the case of 
The Lion, 6 Moore, P. C. 153, 171. These rules 
of statutory construction, appeared to me in their 
application to this case, closely to bear on the 
proper view to be taken of the statute in question. 

But before discussing the statute from a con- 
structional stand-point, let us see if any light can 
be gained from judicial decision on kindred stat- 
utes. 

The case of Simpson v. Unwin, 3B. & Ad. J. 
134, bears strongly onthe question to be decided 
here. It was an action brought for penalties un- 
der a statute of George III, which enacted that no 
person should take, kill, destroy, sell, buy, or 
have in his possession or use, any partridge or 
pheasant between certain prohibited times under 
a penalty. It was then held that a person who had 
partridges and a pheasant in his possession after, 
but killed before the prohibited time, was not sub- 
ject to the penalty prescribed by the statute. 
Lord Tenterden. C. J., says, “It is true that the 





defendant in this case, had in his possession par- 
tridges and a pheasant beyond the period speci- 
fied in the statute, and the words of the act may 
apply to persons then having in their possession 
birds killed before the expiration of that time. 
But the true meaning must be ascertained by look- 
ing at the object which the legislature had in 
view. That undoubtedly was to prevent the kill- 
ing or taking of the birds within the periods men- 
tioned, in order that they might breed in the in- 
terval.’ Patteson, J.,says the statute ‘‘must re- 
ceive a reasonable construction, and the object of 
the legislature being to prevent the destruction of 
game out of particular seasons, I think it would 
be absurd to say that a party who kills the game 
within the time when he may lawfully do so, 
must consume it all upon the last day.” 

In Porritt v. Baker, 10 Ex. 759, it was held that 
a license dealer who was prohibited by the statute 
of 1 & 2 Will. 4, from having game in his posses- 
sion after a certain prescribed time beyond the 
prohibited season, was not liable for entering into 
a contract made in the season, to deliver live game 
out of a weir or breeding place of his own at any 
time of the year. The later case of Loome v. 
Baily, 3 E. & E. 444, decides that the statute just 
quoted includes live birds. The case of Brown v. 
Turner, 13 C. B. N.S., was decided on the ques- 
tion of presumption of the guilt of the defendants 
from their possession of game, and from other 
circumstances, the later case of Evans v. Botterill, 
3 B. & S. 787, is much to the same effect, so also 
is Hall v. Knox, 4 B. & 8. 515. 

The case of Clark v. Crowder, L. R. 4 C. P. 638, 
already adverted to, shows how strictly game laws 
are and should be construed. 

The latest English case that I have been able to 
discover touching this question is Whitehead v. 
Smithers, 2 C. P. D. 553, and decided in the year 
1877. The question was as to the proper construc- 
tion to be given to a section of one of the many 
statutes then in force for the protection of game. 
The respondent Smithers, a poulterer in London, 
was convicted for having in his control and pos- 
session certain game contrary to the Imperial Act 
of 39 & 40 Victoria, chap. 29, § 2. That section is 
in these words: 

‘*Any person who shall wound, or attempt to 
kill or wound, or take any wild fowl, or use any 
boat, gun, net, or other engine or instrument for 
the purpose of killing, wounding, or taking any 
wild fowl], or shall have in his control or posses- 
sion, any wild fowl recently killed, wounded, or 
taken between the 15th of February and the 10th 
of July in any year, shall on conviction of any 
such offense, before any justice or justices of the 
peace in England etc., forfeit and pay for every 
such wild fowl] so killed, wounded or taken or so 
in his possession not exceeding £1, with the costs 
of the conviction. 

It became a question in the case whether § 2 of 
35 & 36 Victoria, chap. 78, had been repealed by 
the section of the later statute just quoted. The 
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section of the earlier statute was in these words: 
‘¢Any person who shall knowingly or with intent, 
kill, wound, or take any wild birds, or shall ex- 
pose or offer for sale, any wild bird recently 
killed, wounded, or taken between the 15th of 
March and the Ist of August in any year, shall on 
conviction of any such offense before any justice 
or justices of the peace in England, etc., for the 
first offense be reprimanded and discharged on 
payment of costs and summons, and of every sub- 
sequent offense, forfeit and pay for every such 
wild bird so killed, wounded, or taken, or so ex- 
posed or offered for sale, such sum of money as 
including costs of conviction shall not exceed £5, 
as to the justice or justices shall seem meet, unless 
he shall prove to the satisfaction of the justices 
that the same wild bird was brought or received 
on or before the said 15th of March, or of or from 
some person or persons residing out of the United 
Kingdom. 

The court there held that it was no defense to 
an information under the later act for éxposing 
wild birds for sale during the prohibited season, 
that such birds had been brought or received of 
or from a person residing out of the United King- 
dom. 

Counsel for the respondent in the case on hand 
urges the authority of Whitehead v. Smithers, in 
support of his contention. But the simple point 
decided in that case was, that the later statute was 
in substitution of the former, and that as the later 
act made no mention of birds killed, etc., beyond 
the kingdom, it should be construed as intended 
to cover birds no matter where killed. Lord Col- 
eridge, C. J., says, ‘‘The act of 1876 however, re- 
fers in terms to the act of 1872, and declares that 
the protection afforded by it to the wild birds was 
insufticient, and that it was expedient to provide 
further protection. The new provision is evi- 
dently framed carefully for the purpose of enlarg- 
ing the former, which had proved in great meas- 
ure abortive, ‘*There can be no doubt but that 
where in one statute certain language is found, 
and has a certain effect, and by a later statute 
supersedes the former, that the language is pur- 
posely omitted, a contrary meaning must be given 
to later statute. This case does not strike me as 
supporting the respondent contention, but as in- 
terpretive of the intention of the legislature to 
make the opposite provision to what the law then 
was which the chief justice says had been abor- 
tive in its operation. He says the object was “to 
prevent British wild fowl from being improperly 
killed and so under pretence of their being im- 
ported from abroad,’ and the legislature by 


- omitting the exemption found after-means of do- 


ing it. But this case affords very little assistance 
to us after all, for the question that concerns us is 
what object had our legislature in view, and what 
language has it employed? Turning our attention 
to the decision of the American Courts, we do not 
find uniformity of decision on a singular question 
to that presented by this vase, chap. 721, §7 of 





the statutes of 1871 of the State of New York de- 
clares that ‘‘no person shall kill or expose for 
sale, or have in his or her possession after the 
same has been killed, any quail between the Ist 
day of January and the 20th day of October, under 
a penalty of $25.00 for each bird, ‘‘it was held by 
the Court of Appeals of that State, that the lan- 
guage of the section was clear and direct, and im- 
posed a penalty for having a quail in possession, 
no matter where killed. Phelps v. Racey, 60 N. 
Y.10. In the State of Illinois there is an act in 
force for the protection of game, prohibiting by 
the first section thereof the killing, etc., of certain 
birds at certain times of the year. 

By the second section it was enacted that ‘It 
shall be unlawful for any person to buy, sell or 
have in his possession any of the animals, wild 
fowl or birds mentioned in §1 of this act at any 
time when trapping, netting, or ensnaring of such 
animals, wild fowls or birds shall be unlawful, 
which have been entrapped, netted, or ensnared 
contrary to the provisions of this act.’’ In the 
case of Magner v. People, 97 Illinois, 320, it was 
held by the Supreme Court of that State that the 
section just quoted rendered the possession or 
sale of quail unlawful during the period pres- 
cribed by the act, although such quail were taken 
or killed beyond the State limits. 

At page 331, Mr. Justice Scholfield says ‘It be- 
ing conceded, as it tacitly is, by the argument 
that prevents the entrapping, netting, ensnaring 
etc., of wild fowl, birds, etc., during certain 
seasons of the year, tends to the protection of 
wild fowls, birds, etc., we think it obvious 
that the prohibition of all possession and sale of 
such wild fowls or birds during the prohibited 
seasons, would tend to their protection in exclud- 
ing the opportunity for the evasion of such law, 
by clandestinely taking them when secretly killed 
or captured here beyond the State, and after- 
wards bringing them into the State for sale, or by 
other subterfuges and evasions. It is quite true 
that the mere act of allowing a quail netted in 
Kansas to,be sold here does not injure or in any- 
wise affect the game here, but a law which ren- 
ders all sales and all possession lawful, will more 
certainly prevent any possession, or any sale of 
the game within the State, than will a law allow- 
ing possession or sales here of the game taken in 
other States. This is but one among many in- 
stances to be found in the law which acts, which 
in and of themselves alone are harmless enough, 
are condemned because of the facility they other- 
wise offer for cover or disguise for the doing of 
that which is harmful.” 

The seventh section of the Illinois Act declares 
that ‘The provisions of this act shall not be 
construed as applicable to any express com- 
pany orcommon carrier in whose possession 
any of the animals, wild fowls or birds here- 
in mentioned shall come in the regular course 
of their business for transportation, while they 
are in transit through this State from any 
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place without this State, where the killing of said 
animals, wild fowls or birds shall be lawful. As 
the judge remarks in the case just cited “Thus in 
effect declaring that but for this qualification the 
provisigns of the act in such cases would be ap- 
licable to such express company and common 
carriers."”> The State of Missouri has upon its 
statutes book an act of its legislature which de- 
clares: 1. ‘That it shall be unlawful in any place 
in this State to catch, kill, injure or pursue with 
such intent, any prairie chicken * * * * be- 
tween the Ist day of February and the 15th day of 
August.” 

2. ‘*It shall be unlawful for any person to pur- 
chase, have in possession or expose for sale, any 
of the birds or game mentioned in the preceding 
section (I) of this act during the season when the 
catching or injuring the same is prohibited.” 

In the case of State v. Randolph, 1 Mo. App. 15, 
it was held that it was not a defense to a prosecu- 
tion for selling game in violation of these statuto- 
ry provisions to show that the game sold’ was 
brought from another State.’’ 

One of the most perspicious opinions on this 
subject comes from the Supreme Courts of the State 
of Massachusetts in the case of Commonwealth 
v. Hall, 128 Mass. 410, and decided in April, 1880, 
in which the case of Phelps v. Racey, 60 N. Y. 10, 
was referred to and commented upon. The opin- 
ion of Chief Justice Gray is as remarkable for 
its clearness as for that broad conception of prin- 
ciple which Iam informed is the distinguishing 
characteristic of that judge of a State court who 
has acquired a national reputation and has since 
become one of that august body the Supreme 
Court of the United States. Agreeing as I do 
with the reasons advanced by this learned judge 
in the case just referred to and it being one of the 
latest decisions on a question similar to the one, 
the case before me presents, without excuse I 
I quote in full the facts of the case and the opin- 
ion of the Chief Justice as they appear in the re- 
port. (Quoting opinion in Com. v. Hall.) 

It will be observed that in the case of Magner v. 
People, 97 Ill. 320, the case from Massachusetts 
was not adverted to at all. 

We now come to our own statute already quot- 
ed, and, in view of the decisions referred to and 
the language employed, and by,the application of 
the principles of law and the rules of statutory 
construction, we have to try and ascertain the pro- 
per meaning to be given toit. Ido not know of 
any act on the statute book that I should, accord- 
ing to the rules of strict construction be more 
rigidly construed than this. In such a case as 
that before us, when ‘the birds jn question were 
killed in the province of nitoba, it was, 
according to the admissions made part of 
the evidence in this case, lawful to kill them there; 
when killed and reduced to the possession of the 
sportsman they become his property, and he could 
deal with them there in the same way as with any 
other chattel. The appellant acquired a title to 








them as he might to any other piece of chattel 
property, and at common law had jthe right to 
dispose of the birds when and to whom he 
pleased. The third section declares that he 
should not do so at certain times. It prevents him, 
during the prohibited season, from having posses- 
sion of this property except for one or other of two 
purposes. He may have it in his possession for 
twenty days after the beginning of the close sea- 
son, (1) that he may expose it for sale (2) for the 
private use of himself and his family at any time. 
It would seem that he could not lawfully have in 
his possession such game as the appellant had 
here if his intention was not to use it in his own 
household, but, for instance, present it to a friend. 
He could nor bring it from Manitoba alive, law- 
fully killed and jpurchased, and sent it through to 
the Province of Quebec or any other of the east- 
ern Provinces: alive it would be lawful to have 
and sell without the risk of having it seized in 
Ontario as in violation of this act. Every express 
messenger in Ontario, or other servant, or any 
other public carrier, knowing the contents of the 
package, would be liable to be prosecuted and 
heavily fined for having the birds in his posses- 
sion. The rules of the common law are by this 
State reversed and possession, however innucent- 
ly acquired, is prima facie evidence of guilt, and 
the onus is cast on the possession of proving that 
he is innocent. By the 10th section of the act con- 
fiscation of the game follows conviction, and fine 
and the property is to be given to some charitable 
institution or purpose at the discretion of the con- 
victing justice, and as an inducement to any per- 
son to become informant, ‘‘the whole of such fine 
shall be paid to the prosecutor.’’ The facts of this 
case and the serious consequences which in this 
and all such cases would follow conviction, clear- 
ly bring this statute within the pale of strict con- 
struction. But can I presume that the legislature 
ever intended to enact a statute which, to use the 
words of, the late Chief Justice Moss, in In re 
Code and Crain, 3 App. R. p. 560, produces con- 
sequences that are so mischeivous and unjust? 
Am I to presume, in the absence of express words, 
that the legislature intended to enact that there 
should be a right of stoppage of game in Ontario 
passing from Manitoba to the eastern provinces 
or vice versa? I speak now independently of the 
constitutional question which I will refer to here- 
after. Does any person for a moment believe that, 
even if the provincial legislature had power to 
legislate to prevent certain chattels passing 
through Ontario, that any member would have 
submitted a proposition to seize and confiscate 
the same, simply because he might desire to rea- 
sonably protect the game of his own Province. 

I believe that such a law as this is unnecessary 


in all civilized countries where such animals and 
birds as these in question are to ¢ found, but, at 
the same time, courts should be slow to give such 
a construction to this enactment as would be pro- 
ductive of injustice. Not only so but has been 


already been remarked, when two constructions 
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are open, one unreasonable and leading to unjust 
consequences, and the other not so, the latter con- 
struction should prevail. It will be seen that both 
the preamble of the act and the 2nd section refer 
expressly to birds and animalsin Ontario. The 
intention of the legislature as expressed is the pro- 
tection of game and fur-bearing animals in Ontario. 
That means such animals and birds as are found 
here. One legislature had no power to legislate in 
respect to any matter or thing beyond the Province 
nor in this case has their been the slightest at- 
tempt to do so in the 2nd section of the act. No 
offense, according to the admitted facts, was 
committed in Manitoba,even and it is need- 
less to say more was committed against 
our law. But it is argued that the 3rd 
section is sufficiently broad to cover the 
case of these birds, found in the appellant’s pos- 
session, no matter where killed. But that section 
speaks of ‘‘the said animals and birds.’’ The 3rd 
section would be meaningless without reference 
to the 2nd section, and, from the language em- 
ployed as well asthe reason of the thing, I am of 
opinion that the 3rd section only refers to those 
animals and birds mentionedin the 2nd section, 
and that where it would not beany offence against 
our law to kill these birds, therefore it was equally 
within the law for the appellant to have these 
birds in his possession. It would require plain 
and unequivocate language to justify any court in 
declaring that game, lawfully killed, could be the 
subject of an offence simply by possession of it. 
In the State of *Massachusetts a statutory enact- 
ment provides for the possession of certain birds 


. being unlawful at certain seasons, whether taken 


or killed in the State or elsewhere, and if our 
legislature intended to declare the mere posses- 
sion of game during the prohibited season an 
offence no matter where or how lawfully killed or 
taken afterwards could easily have been found to 
express such intention. Not only is the posession 
of the birds during the projected season made an 
offence, but the possession of ‘‘any part or por- 
tion” of the same is made an offence also. Could 
it even have been ‘intended that the possession of 
a claw wing or other part of a bird lawfully killed 
or taken in any other Province should be an 
offence in Ontario under this act? Or that game 
of the description in question here could not be 
canned or otherwise preserved and exposed for 
sale without being in contravention of our statute. 
This case does not show in what particuiar state 
of preservation these birds were, or whether any 
means or process had been adopted in Manitoba 
to render them more valuable or more saleable in 
Ontario. It seems to me that the doing any such 
things would not lesson the offence here if of- 
fence it should be at all. It is contended that the 
animals and birds, mentioned in the 3rd section, 
should be read in a generic sense, and not apply- 
ing to birds or animals killed in Ontario, but to 
animals and birds of the description mentioned, 
no matter where killed. Now, the offence con- 





sists as much in having, during the prohibited 
season, ‘‘any part or ‘portion”’ of any of the ani- 
malin one’s possession as of any of the birds 
mentioned. To sustain the respondent’s conten- 
tion in this case, the having in possession of the 
head or horns of any ‘“‘elk, moose, reindeer, or 
carbou,’’ no matter where killed, would equally 
be an offence under the section we are consider- 
ing. A gentleman could not lawfully receive, 
from a friend in Manatoba, the head of a moose, 
or hang it in his hall asan ornament without being 
guilty of an offence under this statute. The posses- 
sion of the shank of a deer, no matter where killed, 
during the prohibited season would also be an of- 
fence according to the respondent’s contention. 
The possession of many useful and ornamental 
things that are made from ‘‘parts and portions” 
of the deer surely could never have been intended 
to be an offence. It is needless to multiply cases 
to show the unreasonableness of many construc- 
tions of this statute other than this: that posses- 
sion, during the protected season, of any of the 
animals or birds, mentioned in § 2, can only be 
unlawful where the killing or taking of such ani- 
mals or birds in that construction which would 
not lead to absurdity and injustice; there can only 
be an offence against § 3 for unlawfully possession 
of animals or birds where, if such animals had 
been killed or taken at the time of such possession, 
somebody was liable to conviction therefor. In 
the case from Illinois, to which reference has been 
made, the learned judge there expresses the opin- 
ion that possession of the birds during the prohi- 
bited season, no matter where killed, should be 
held unlawful; because a contrary view would 
encourage the killing of animals or birds in that 
State, and which could,be clandestinely taken to 
another State and there shipped back to Dlinois. 
I have only to say, in regard to that argument, 
that it seems to me one more properly to be ad- 
dressed to the legislature than a fair exposition of 
statute. Ido not thinkI under estimate the in- 
telligence of the legislature which enacted our 
statutes when I say that such a reason did not 
probably occur to them, nor do I think we should 
be too astute to find reasons for legislating in the 
supposed doing by somebody of a possible wrong. 
I have thought that, perhaps the migratory nature 
of game birds in Ontario might be a reason for 
holding that unlawful possession in Ontario might 
lesson the killing or taking of such birds else- 
where, by restricting our markets for them apd 
thereby increase the number which frequent this 
Province. But I cannot find any fsuch meaning 
in the language of the legislature. 

I observe that in some of the American cases 
the constitutionality of such acts as ours has been 
waived and decided. In all of the cases that Ihave 
found it was held that such statutory provisions 
as we are considering were not in violation of the 
federal compact. That it was not opposed to the 
principle of it as being in restraint of commerce 
between States. But our statute appears to me 
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much more restrictive of the common law rights 
of the citizen than any that I have been able to 
discover in any of the States of the Union. Re- 
cognizing, as all our courts must do, to the fullest 
extent the authority of the cases of Hodge v. The 
Queen, 9 App. Cas. 117, and Powel v. Apollo Can- 
dle Co., 10 App. Cas. 282, as decided by the judic- 
ial committee of the House of Lords, that a 
colonial legislature is not a delegate of the impe- 
rial legislature, but within the scope of its author- 
ity is as supreme as the imperial legislature itself, 
yet, if the respondent's contention in this case has 
been embodied at length in our provincial statute, 
there wouldjbe the strongest of arguments in favor 
of the view that it was ultra vires. Suppose, in- 
stead of enacting in the general language used, 
the legislature had declared that any of the ani- 
mals or birds mentioned in the second section or 
any parts, or portions of them should not be brought 
Ontario from any part of the United States or 
Canada to any other part of either country, with- 
out subjecting the possessor of them to fine and 
confiscation of the birds, no matter how lawful it 
might be to kill or take them, at the place of ship- 
ment, or to sell them at aplace of destination. 
Would there not be the gravest doubts of the 
right of any provincial legislature so to legislate? 
Would any such legislature ever attempt to enact 
such a statute? Yet, if the respondent’s conten- 
tion is correct, our provincial legislature has, in 
effect, so enacted. I would not impute to that 
body any intention of violating our fundamental 
law. Ido not think they have done so, but I can 
only reach that conclusion by holding, as I do, 
that the statute was only intended to prevent the 
killing or taking of the animals or birds specitied 
during the prohibited time in Ontario, and ren- 
dering unlawful the possession of such animals or 
birds so killed or taken in Ontario, or parts, or 
portions, of them during the protected periods. 
In construing a statute of this nature, questions 
of doubt should be construed favorably to the 
accused, McCaskill v. Paxton, 11 Hodgins Elec- 
tion Cases 304, and if the conflicting decisions in 
the American courts raise a doubt in my mind, 
the appellant is entitled to the benefit of it. If the 
view which I have expressed is not a correct expo- 
sition of this statute, or if the reasons which I have 
imperfectly advanced for the conclusion to which I 
have come are unsound, then another judicial tri- 
bunal can be resorted to, or the aid of the legisla- 
ture can be invoked for a better settlement of the 
question. With every desire to maintain all laws 
for a just protection of our game, I must, at the 
same time, refuse to place such a construction up- 
on the statute as would be unwarranted by its ob- 
ject and unauthorized by its language. I think 
that the views advanced by Chief Justice Grey, in 
the case of Commonwealth v. Hall, are correct, 
and that all statutes of this nature are intended to 
protect our own game, with a view to its greater 
reproduction ina particular State or Province. 


and that, in the absence of language reasonably - 





clear, the statute should not be interpreted as ap- 
plying to birds killed elsewhere, as declaring that 
the possession of snch birds, at the prohibited 
period, was a contravention of the law. 


This is not a case for costs. Appeal allowed, 
Conviction quashed without costs. 


NOTE.—Statutes of the character and purpose of the 
Canadian statute in the principal case are to be found 
in most of the States, and both their constitutionality 
and construction have been before the courts in quite 
a number of cases. 

In Phelps v. Racey, 60 N. Y. 10, a statute or New 
York declared that no person should expose for sale, 
or kill, or havein his possession, after it had been 
killed, any quail or other game between the first days 
of January and the twentieth of October. The defen- 
dant was indicted for having quail in his possession in 
March. The defence was that the game in question 
was either killed in December, or was received during 
the prohibited season from Minnesota or [linois, 
where, at the time, such laws were notinforce. ‘The 
mandate,” said the court,“‘is that any person having in 
his, or her possession, between certain dates, certain 
specified game killed shall be liable to a penalty. The 
time when, or the place where, the game was killed, or 
when brought within the State, or where from, is not 
made material by the statute and we have no power to 
make it so.”” And the conviction below was affirmed. 

In Com. v. Hall, 128 Mass. 410, a statute of Massa- 
chusetts enacted that whoever kills any game between 
certain dates, or within the same time sells, buys, or 
hasin his possession, or offers for sale any of said 
birds shall be liable to a penalty. The Supreme 
Judicial Court in an able opinion, delivered ty Gray, 
C. J., held that this did not apply to birds lawfully 
taken, or killed, in another State. ‘The question pre- 
sented,” said the{court, “is whether, in the absence of 
any explicit manifestation of the intent of the legisla- 
ture, the words ‘any of such birds’ are to be construed 
in the larger sense, as meaning any woodcock, par- 
trige, or quail whatever, or in the more restricted 
sense as meaning any woodcock, partridge, or quail 
taken or killed in this Commonwealth within the times 
before mentioned. By the first alternative, the mere 
possession, in the first part of every year, of birds 
which had been lawfully taken, or killed, in another 
State, or even in this Commonwealth and at a time 
when it was lawful to kill them here, would be made 
a punishable offence, as if, for instance, woodcock 
killed in the autumn should be preserved inice after 
the first of January for subsequent consumption to 
adoptsucha conclusion, when not imperatively requir- 
ed by the language of the act, would be inconsistent 
with the ordinary rules of construction of penal sta- 
tutes.” The object of the statute is to protect these 
birds during the breeding season, and for such a rea- 
sonable portion of the year as may prevent them from 
being exterminated or their numbers diminished in 
this Commonwealth. The mode on which the statute 
seeks to attain this object is by punishing the taking, 
or killing, of such birds in this Commonwealth during 
the times specified, or the buying, selling, offering for 
sale, or having in possession, in this Commonwealth 
during those times of birds so taken, or killed, and by 
enacting that the possession in this Commonwealth 
at such times of any birds of the time specified shall be 
prima facie evidence to convict, leaving it for the de- 
fendant to prove, if he can, that the birds found in his 
possession was not taken, or killed, in this Common- 
wealth at a prohibited time. So construed, the statute 
is reasonably adapted to carry out its object and is 
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free from all constitutional difficulty. Commonwealth 
vy. Williams, 6 Gray 16; Phelps v. Racey, 60 N. Y. 10; 
Railroad v. Husen, 95 Il. 465. In the case at bar it 
being agreed that the woodcock, which defendants had 
in their possession, offered for sale and sold had been 
lawfully taken, or killed, in another State, the defen- 
dants were wrongfully convicted.”? In Magner v. Peo- 
ple, 97 Ul. 320, decided by the Supreme Court of IIl- 
inois, in 1881, the Illinois statute was held to include 
game‘unlawfully killedjin another State. “It is argued,” 
‘said the court, “this cannot be the correct construc- 
tion because such a prohibition does not tend to pro- 
tect the game ofthis State. To this there seems to be 
two answers. First, the language is clear and free of 
ambiguity and in such case there is no room for con- 
struction. The language must be held to mean just 
what it says. Second, it cannot be said to be within 
judicial cognizance; that such a prohibition does not 
tend to protect the game of this State. It being con- 
«ceded, as it tacitly is, by the argument that permitting 
the entrapping, netting, ensnaring, &c., of wild fowl, 
birds, &c., during certain seasons of the year tends to 
the protection of wild fowls, birds, &c., we think it 
obvious that the prohibition ofall possession and sales 
of such wild fowls, or birds, during the prohibited 
season would tend to their protection in excluding the 
opportunity for the evasion of such laws by clandes- 
tinely taking them beyond the State, and afterwards 
bringing them into the State for sale, or by other sub- 
terfuges and evasions. It is quite true that the mere 
act of allowing a quail, netted in Kansas, to be sold 
here does not injure or in anywise affect the game here 
—but a law which renders all sales and all possession 
unlawful will more certainly prevent any possession 
or any sale of the game within the State, than willa 
law allowing possession and sales here of the game 
taken it other States.’’ 

In State v. Randolph, 3 Cent. L. J. 187, the defendant 
was conyicted under a Missouri statute as follows: 
“Tt shall be unlawful in any place in this State to catch, 


*kill, injure, or pursue, with such intent, any * * 


prairie chicken between the Ist day of February and 
the 15th day of August. It shall be unlawful for any 
person to purchase, have in possession, or expose for 
sale any of the birds or game mentioned in the preced- 
ing section, during the season when the catching or 
injuring the same is prohibited.” The evidence was 
that three prairie chickens were sold by the defendant 
durirg July and that in said month several of such 
birds imported from Kansas had been sold to defen. 
dant. On appeal the conviction was affirmed. “We 
think,” said Bakewell, J., “that there was evidence 
enough to support a conviction. It was urged by de- 
fendant that inasmuch as it appears that these prairie 
chickens were imported from Kansas, there can be no 
conviction. But the act in question makes it a penal 
offense to have prairie chickens in one’s possession 
from ist February to 15th August in Missouri, no 
matter where they were caught. * * * The game 
laws would be migatory if, during the prohibited sea- 
son, game could be imported from the neighboring 
States. It would be impossible to show, in most in- 
stances, whee the game was caught.” 

In Whitehead v. Smithers, 2 C. P. Div. 553,an En- 
glish statute prohibiting the killing, or having in pos- 
session, of certain wild fowl during certain seasons of 
the year was held to include game imported from Hol- 
land. Lord Coleridge, C. J., saying: “It is said that 
it would beastrong thing ‘for the legislature of the 
United Kingdom to interfere with the rights of 
foreigners to kill birds. Butit may well be that the 
true and only mode of protecting British wild fow) 
from indiscriminate slaughter as well as of protecting 
ouher British interests is by interfering indirectly with 





the proceedings of foreign persons. The objectis to 
prevent British wild fowl from being improperly kill- 
ed and sold under pretense of their being imported 
from abroad.” 

Thus it will be seen that on this question the author-. 
ities are much in conflict. In Com. v. Hall, supra, 
Gray, C, J., undertook to distinguish the cases of 
Whitehead v. Smithers and Phelps v. Racey, from that 
before him. “The statute of 39 & 40 Vic., ch. 29 & 2,” 
said he, ‘under which it was held in Whitehead v. 
Smithers, 2 C. P. Div. 553, that a person having in his 
possession a plover killed abroad might be convicted, 
differed from the statute before us in explicity enact- 
ing that any one who should at certain seasons kill, 
wound, or take any wild fowl, or have in his control or 
possession, any wild fowl recently killed, wounded, or 
taken,” should be subject to a penalty, and in omitting 
to re-enact the clause of a previous statute which 
allowed a defendant to show that the bird had been 
bought or received before the prohibited time, or from 
some person residing out of the realm. And the sta- 
tute of New York of 1871, chap. 721, under which the 
defendant was convicted in Phelps vy. Racey, for hav- 
ing in his possession quail killed in another State, en- 
acted that no person should kill, or expose for sale, or 
have in his possession ‘after the same has been killed’ 
any quail between the times mentioned, and defined 
the cases (of which that before the court was not one) 
in which the defendant might protect himself by prov- 
ing that the bird had been killed before the prohibited 
time or in a State in which the killing was not prohi- 
bited.” 

That the defendant had invented a process for keep- 
ing dead game fresh from one lawful period to another 
is no defence. Phelps v. Racey, 60 N. Y. 10. 

Under the English statute of Geo. III. a person is 
not liable to the penalties prescribed, who, in the pro- 
hibited period, has game in his possession which was 
killed before. Simpson v. Irwin, 3B. & Ad. So under 
the statute 1 & 2 Wm. IV., a person is not liable to the 
penalty for making a contract in the close season for 
the delivery of game at any time. Porriett v. Baker, 10 
Ex. 759; and see the English cases construing the game 
laws of that country, of Brown v. Turner, 13 C. B. N. 
S. 150; Hall v. Knox, 4 B. & 8. 515; Evans v. Botterill, 

B. & 8. 787; Loome vy. Bailey, 3 E. & E. 444. 

In Phelps v. Racey, 60 N. Y. 10, the New York sta- 
tute was declared constitutional, as to game acquired 
after its passage; as to game killed in an open season, 
and as to game brought from a State in which there 
existed no such prohibition. Such a statute is not in 
conflict with the constitutional provision that no per- 
son shall be deprived of property without due process 
oflaw. Phelps v. Racey, 60 N. Y. 10. 

Nor are such statutes in conflict with the power 
given to Congress to regulate commerce between the 
States, Phelps v. Racey, 60 N. Y. 10; Statev. Ran- 
dolph, 3 Cent. L. J. 187. In fhe last case it was said: 
“The State of Missouri has as much right to preserve 
its game as it has to preserve the health of its citizens, 
and may prohibit the exhibiting for sale within the 
State of provisions out of season without any violation 
of the constitutioh of the United States. So far as we 
know this right has never been disputed, and its exer- 
cise by the absolute prohibition of the having in pos- 
session or sale of game within the State lands, during 
certain periods of the year, is no more an illegal at- 
tempt to regulate commerce between the States than 
would bea city ordinance against selling oysters in 
July.” 

But a statute prohibiting the transportation from 
one State to another of game lawfully killed has been 
held in conflict with the Federal Constitution as to com- 
merce between the States. States v. Saunders, 19 Kas, 
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127. Here, also, this and statutes of the kind mention- 
ed above are distinguished. ‘‘A law which prohibits 
the catching and killing of prairie chickens may be 
valid although it may indirectly prevent the transport- 

~ ation of such chickens fromthe State to any other 
State; but a law which allows prairie chickens to be 
caught and killed, and thereby to become the subject 
of traffic and commerce, and, at the same time, direct- 
ly prohibits their transportation from the State to —_ 
other State is unconstitutional and void.” 





INDICTMENT FOR PUBLISHING OBSCENE 
MATTER. 


COMMONWEALTH v. WRIGHT.* 





Supreme Judicial Court of Massachusetts, May, 
1885. 

CRIMINAL PROCEDURE. [Jndictment.] Sufficiency 
of, for Publishing Obscene Literature.—An indictment 
for publishing obscene literature must refer to the 
matter with sufficient particularity to identify the 
publication, though it need not set it out at length. 


Edgar J. Sherman, Atty.-Gen., for the Common- 
wealth; J. L. Eldridge and W. B. Orcutt, for the 
defendant. 

DEVENS, J., delivered the opinion of the court: 

This is an indictment under Pub. St. c. 207, § 15, 
for publishing and distributing a printed paper 
containing obscene, indecent, and impure lan- 
guage. In both counts it is alleged to be a paper 
so obsence in its character that it cannot with 
decency be spread upon the records of the court. 
No general description of it by title or contents is 
given in the indictment, nor are any other means 
afforded thereby which would distinguish it from 
any other paper of its class. Before the trial the 
defendant moved to quash the indictment, among 
other reasons, because it afforded no proper de- 
scription of the alleged obscene paper. It has 
heretofore been held that an obscene publication 
need not be spread at length upon the records of 
the court by a recital thereof in extenso in the in- 
dictment. This would require that permanency 
and notoriety would be given to indecent publica- 
tions in order that they might be punished, 
which, would be highly objectionable Com. 
v. Holmes, 17 Mass. 336; Com. v. Tarbox, 
1 Cush. 66. But, while the indecent publica- 
tion need not be set forth at length, and it 
is sufficient in the indictment to allege, as 
an excuse for not doing so, its scandalous and ob- 
scene character, it must be identified by some 
general description which shall show what the 
paper is which the defendant is charged with pub- 
lishing. Unless this is done, it is obvious that 
the defendant is not informed with such precision 
as the law requires of the offence charged against 
him, and may be entirely deceived in regard to 
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the paper to which the obscene character is attri- 
buted. Nor would the indictment afford the pro- 
tection to the defendant to which he is entitled 
should he be subsequently indicted for the same 
offense. 

In Com. v. Holmes, ubi supra, the book which 
the defendant was charge with publishing was 
identified by its title. In Com. v. Tarbox, ubi 
supra, it is said that, where a publication is so 
obscene that it should not appear in the record, 
“the statement of the contents may be omitted 
altogether, and a description thereof substituted,” 
the reason for the omission being made to appear 
by proper averments; but the remark implies that 
there must be an appropriate description of the 
publication. It is not easy to conceive a case in 
which the means would not exist, having full re- 
gard to decency and propriety, of describing gen- 
erally, and thus identifying, the paper which the 
defendant is charged with publishing. The in- 
dictment in the case at bar did not seek to do so 
in any manner; and yet the means of so doing 
were ample, so far as the publication offered in 
evidence was concerned. It was printed upon the 
back of the business card of the defendant, which 
contained itself no indecency. It was headed, 
‘“‘Wanted by a Wet Nurse,’’ and purported to re- 
cite a conversation between a young lady and the 
editor of a local paper. Other modes of describ- 
ing the paper might also be readily suggested, 
some of which were availed of. As the indict- 
ment does not set forth the offense in the manner 
required by law, the exceptions are sustained, and 
the indictment quashed. 


Nore.—It is a general rule of pleading in criminal 
cases, that where a charge is brought against a person, 
arising out of the execution or publication of a written 
instrument, the instrument itself must be set out in 
the indictment.! And where it is necessary that the 
entire instrument should be set out, the omission of a 
word is fatal.2 There are, however, certainjexceptions 
to the rule requiring the whole instrument to be set 
out. The more important ones are two, viz: 

First.—Where the instrument upon which the of- 
fence has been committed has been iost or destroyed, 
or is not accessible to the prosecution. 

Second.—Where the instrument itself is so obscene, 
indecent or immoral that it cannot be properly copied 
in the indictment. 

It will not be necessary to enter into a discussion of 
any but the last. While there are several early En- 
lish cases upon the question of whether the publica- 
tion of an obscene book could be punished at common 
law, in none of them was the question raised as to how 


1 State v. Stephens, Wright (Ohio) ,73; Com v. Gillespie, 
7Serg. & R., 469; Com. v. Stow,1 Mass. 54; Com. v. 
Bailey, Id. 62; Com. v. Sweeney, 10 Serg. & R. 173; Com. 
v. Wright, 1 Cush. 46; Com. v. Tarbox, Id. 66; Com. v. 
Houghton, 8 Mass. 107; King v. Beere, 12 Mod. 219; State 
y. Parker, D. Chip. Vt. 298. See also Com. v. Stevens, 1 
Mass. 203, and as to translation from another language 
Zenobio v. Axtell, 6 T. R. 62. 

2 State v. Street, Tay. (N.C.), 158; U. S. v. Hinman,1 
Bald. 292; U. S. v. Britton, 2 Mason, 464. See also Com. v. 
Gillespie, supra. 
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far the obscene matter should be set forth in the in- 
formation. In the case of Rex. v. Curl 3 defendant was 
indicted for selling an obscene book portions of which 
were set out in the information, but nothing was said 
about whether they could have properly been left out 
or not. This seems to have been the first case where 
an obscene libel was punished by the temporal courts. 
The case of Rex. v. Bradlaugh, e¢ al.,4 decided so late 
as 1878, appears to have been the first English case 
where the question met with a thorough considera- 
tion by the court. There the defendants were charged 
with printing a certain obscene book called ,ete., 
and the court, after citing several of the leading Amer- 
ican cases with approval, held the indictment insuffici- 
ent. Bramwell, L. J., thought that while the reason 
that the records ought to be kept pure was a good one, 
there was still another one, that to putalibel of 
several hundred pages upon the record would be mani- 
festly inconvenient. 

Mr. Bishop in his work on Criminal Procedure 5 lays 
down the following rule as a guide as to how far an 
obscene libel may be set forth in the indictment: 
‘*Whenever it would create extreme inconvenience, or 
prejudice good morals, or operate otherwise counter to 
the general policy of the law, as well as when it would 
be physically impossible to introduce into the indict- 
ment the usual allegation, the omission of the allega- 
tion is excused on the ground of necessity; but the 
necessity should appear on the face of the indict- 
ment.” 

In all the cases which bear upon the subject the rea- 
sons assigned for not requiring the obscene matter to 
be set forth in the indictment, have been either that it 
would be against public morals to republish the ob- 
scene instrument by placing the same on the public 
records, or because of the inconvenience attending the 
copying of the print or picture. Itis said if the grand 
jury declare of an indecent libel that the same would 
be offensive to the court here, and improper to be 
placed upon the records thereof, the fact that the libel 
‘is not set forth will be sufficiently excused,® and the 
same rule also applies to an obscene picture.’ 

Where the libel is not set out, it is necessary to as- 
sign some reason why this is not done.’ In that case 
the description would have been sufficient hada reason 
been assigned for not setting out the whole libel. In 
MeNair v.People,? the indictment contained two counts, 
the first alleging that defendant printed a certain ob- 
scene pamphlet; the second that defendant had in his 
possession a pamphlet purporting to give the evidence 
taken in certain charges: the court held the indictment 
insufficient, inasmuch as defendant was not apprised 
sufficiently of the crime with which he was charged. 
In Bates v. United States,!° the indictment was for 
sending by mail unmailable matter, under § 3893 U.S. 
Rey. St. The objection was made that the indictment, 
instead of merely setting forth the title to the publica- 
tion, should have also set forth what was contained in 
the book. Drummond, J., held the objection not well 
taken, and based his conclusion upon substantially the 
foregoing grounds. The case of United States v. 





32 Str. 788. 
43 Q. B. D., 607. 
5§ 497. 


61 Whar. Cr. L., §311; Com. v. Holmes, 11 Mass. 336; 
Com. v. Sharpless, 2 Serg. & R. 91; People v. Girardin, 1 
Man. (Mich.) 90; State v. Brown, 1 Williams (Vt.) 619; 
Com. v. Tarbox, 1 Cush. 66; see State v. Hanson, 23 Tex 
234. 

7Com. v. Sharpless, supra. See also Knowles v. State, 
3 Day (Conn.) 103. 

8 Com. v. Tarbox, supra. 

989 Ill. 441. 





Kaltmyer," arose upon a letter, and the indictment 
was quashed. McCrary, J., says: “It is a very brief 
letter, all written upon one side of a small sheet of 
note paper. * * * * Tt contains no language any 
more indecent than the indictment itself.” 

Where the indictment was in the following language: 
‘Did utter, write and publish a certain obscene, lewd 
and indecent paper and writing, which said paper was 
enclosed in a sealed envelope and addressed, etc., it 
was held the description was insufficient, and the court 
further said that while it is unnecessary to set forth the 
criminal matter word for word, it is necessary to give 
a general description of the writing—which was not 
done.!2 In State v. Brown, the indictment was for 
selling an obscene book or paper. The court held if 
the publication be such as to offend public decency, 
and if alleged to be a publication within the general 
terms in which the offense is defined by the statute, it 
is sufficient. 

In Fuller v. People,“ and State v. Pennington, the 
indictment charged the defendants with publicly ex- 
hibiting obscene pictures, and in both cases the in- 
dictments were sustained. But in Texas the charge 
was that defendant “published an indecent and ob- 
scene newspaper, called ‘John Donkey,’ manifestly de- 
signed to corrupt the morals of the youth of said 
county.” Held, the indictment did not identify the 
offense.16 

The indictment should so specify the offense that a 
defendant who has been once indicted may plead the 
former indictment in bar, so that the court may decide 
whether the plea is well taken. The question of the 
obscenity of the libel is for the court, and not for the 
jury.17 

ADDISON G. MCKEAN. 

Detroit, Mich. 


1011 Biss. C. Ct., 10 Fed. Rep. 92. 

11 16 Fed. Rep. 760. 

12 People v. Hallenbeck, 52 How. Pr. 502. 

13 27 Vt. 619. 

14 92 Ill. 182. 

155 Lea (Tenn.) 506. 

16 State v. Hanson, 23 Tex. 232. Compare People v. 
Girardin, 1 Mann. (Mich.) 90. 

17 McNair v. People, supra. 
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1. CORPORATION. [ Forfeiture of Franchise]. Stat- 
utory Remedy Supercedes that of Common Law. 
—The mode of process, by which the corporate 
franchises of an incorporated trust company may 
be adjudged forfeited, is by writ of scire facias, 
nnder the statute—Rev. Laws, Vt. chap. 72—pros- 
ecuted in the name of the State, and not by com- 
plaint for a writ of quo warranto, prosecuted in 
the name ofa private person, under chapter 74, 
Rev. Laws. Vt. The statutory remedy by implica- 
tion supersedes the common law. [In the opinion 
of the court by Rowell, J., itis said: “The words 
of the statute are, ‘the mode of process shall be by 
writ of scire facias.’ This language is imperative 
in form and ordinary signification, and ought to be 
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construed as obligatory if such be the intention of 
the framers of the act as collected from every part 
of it. It is true, the language is affirmative, and does 
not necessarily take away the common-law remedy 
of quo warranto; but it will have that effectif the ap- 
parent intention of the act is that the two rights shall 
not exist together, as we think it is. Itis held that 
when an act that was before an offense at common 
law only is made an offense by statute, the common 
law on the subject is superseded by implication, 
the same as a statute is impliedly repealed by a 
subsequent statute that revises its whole subject- 
matter. Commonwealth v. Cooley, 10 Pick. 37; 
State v. Boogher, 71 Mo. 631. In Commonwealth 
v. Garrigues, 28 Penn. St. 9, it was held that a 
statute, providing that the returns of all municipal 
elections should be subject to the inquiry and de- 
termination of the court of common pleas of the 
county of Philadelphia upon the complaint of fif- 
teen or more of the qualified voters of the proper 
ward or division, the court, in judging in the prem- 
ises, to proceed upon the merits, and determine 
finally concerning the matter, was binding on the 
State, although not named therein, and by neces- 
sary implication, excluded the remedy of quo war- 
ranto. §9ofthe Banking Copartnership Act—7 
Geo. IV, chap. 46—provides that all actions, suits, 
etc., to be commenced or instituted by any persons 
against such copartnership, ‘shall and lawfully 
may,’ be commenced and prosecuted against one 
or more of the public officers for the time being of 
the copartnership as the nominal defendant for 
and on behalf of the company. The remedy thus 
given is not in terms expressed io be a substitute 
for the common-law right of action: but from the 
nature of the case it was held in Steward v. 
Greaves,10 M. & W. 711, that this must have 
been what the legislature intended. The evil 
to be guarded against was, the inconveni- 
ence to which creditors would be put if 
they were driven to bring actions against parties 
as numerous as those of whom joint-stock banks 
might and probably would consist. The remedy 
provided was, the naming of a person who, for the 
purposes of litigation, should represent the com- 
pany; and the anomalies that would be produced 
if this right were to co-exist with the previous 
common-law right of action were so great as to 
warrant the court in holding that that right must 
have been intended to be taken away altogether. 
Equally strong are the grounds for holding the 
remedy provided by the Forfeiture of Grants Act 
to be exclusive. Franchises are special privileges 
conferred by government upon individuals, and 
which do not belong to the citizens of the State or 
country generally of common right. The abuse of 
a franchise is a public rather than a private injury. 
Hence it follows, that proceedings having for their 
object the recovery ofa forfeited franchise to the 
State ought to be instituted and carried on by a 
public prosecutor or other authorized representa- 
tive of the State, and not be left to the control of 
private parties who have no interest but their own 
to subserve. Such cases are clearly distinguisha- 
ble from cases involving only the administration of 
corporate functions, and do not go to the life of 
the corporation itself.””"] Green v. St. Albans 
Trust Co., 8. C. Vt.. Jan. 1885; 1 Eastern Repr. 
660. 


. [Stockholders.] Stockholders when not 
Assessable to Repair Capital after Appointment 
of Receiver.—The charter of a corporation provid- 
ed “If at any time the capital stock paid into said 








corporation shall be impaired by losses or other- 
wise, the directors shall forthwith repair hv same 
by assessment; and no dividends shall be made or 
declared upon the capital stock of said corporation 
until the same are actually earned and realized 
over and above all losses and expenses.” It is held 
that this liability does not contjnue to rest on the 
stockholders after the corporation has passed into 
the hands of a receiver by reason of insolvency. 
The purpose of the statute was to prevent the con- 
tinuance of business with an impaired capital. 
Dewey v. St. Albans Trust Co., S.C. Vt. Jan. 
1885; 1 Eastern Repr. 658. 


3. 





- [Tolls.] When Right of a Corporation to 
Exact Tolls for Performing a Public Service Ac- 
crues under Its Charter.—W here acharter author- 
izes a corporation to make such improvements 
upon a stream as will facilitate the transportation 
of lumber down that stream, and, upon the com- 
pletion and maintenance of which, to demand tolls, 
it must prove that the improvements made by it do 
thus facilitate the transportation of lumber before 
it can demand and recover the tolls. Swift River 
etc. Co.v. Staples, S.C. Maine, Jan. 8, 1885; 77 
Me. 40 (adv. sheets). 


4, EXEMPTIONS. [Partnership Property.]—Exemp- 
tions out of Partnership Assets not Allowed in 
Indiana.—The assignors, in a voluntary assignment 
for the benefit of creditors, under the Indiana 
statute, are not entitled to claim as exempt, a spe- 
cific part or share of the partnership property, 
nor any interest therein. [In the opinion of the 
court by Howk, J., it is said: “It is settled by the 
decisions of this court, however, that partnership 
property or an interest therein cannot be claimed 
by a member of the firm,as exempt from sale on 
execution fora partnership debt. Love v. Blair, 
72 Ind. 281; Smith v. Harris, 76 Ind. 104; State v. 
Emmons, 99 Ind. 452. The interest of a partner in 
partnership property is not an interest in the spe- 
cific property, but an interest in what may remaia 
of the partnership assets after the payment and 
discharge of all debts and liabilities of the firm 
to third persons and to each other, upon the close 
of the copartnership business. Donellan vy. Har- 
dy, 57 Ind. 393.”] Ex parte Hopkins, 8. C. Ind., 
Oct. 9, 1885; 1 Western Repr. 208. 


5. JUDGMENTS— When do not Relate Back to First 
Day of Term.—Rule that judgments relate back to 
first day of term of court at which rendered, does 
not apply when case was in such condition that 
judgment could not have been rendered on the first 
day of the term. [In giving the opinion of the 
court on this point, Lacy, J., said: “The first as- 
signment of error here is that the circuit court re- 
fused to instruct the jury ‘that under the law of 
Virginia a judgment rendered during the term of 
a court relates back to the first day of the term, 
and has precedence of any trust deed made by the 
judgment debtor, after the commencement of the 
term and before the date of the judgment.’ Itis 
true that for some purposes our law regards the 
whole term of a court as one day, so that a judg- 
ment given at any time during a term relates back 
to the first day of the term, as if rendered then. 
This is not always so, however. The principle 
does not apply toa judgment rendered during a 
term in a case which was in sucha condition that 
the judgment could not have been rendered on the 
first day of the term. While this will oftener, per- 
haps, occur in a court of equity than in a court of 
law, it may nevertheless and does happen in a 
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common law case, under circumstances that will 
readily suggest themselves. The judgment may 
be by confession during the term, in which case no 
suit had been instituted on the first day of the 
term. Or, as it did happen in this case, the judg- 
ment may be upon notices served or acknowledged 
after the commencement of the term, and after the 
execution of the trust-deed in question; and, 
moreover, by express agreement between the par- 
ties in the proceedings in question, the judgments 
were to be postponed to the trust deed, both judg- 
ments and trust-deed having in contemplation a 
-common object, to subject the property of the prin- 
cipal debtor to the satisfaction of the debt to the 
relief, as far as it would go, of the securitics on his 
official bond as sergeant. The instruction there- 
fore had no application to this case, as disclosed by 
the evidence, and was properly refused, and we 
think the circuit court did not err in refusing the 
same. Mut. Assur. Soc. v. Standard, 4 Munf. 539; 
Coutts v. Walker, 2 Leigh, 258,276; Withers v. 
Carter, 4 Gratt. 418; Jones v. Myrick, 8 Gratt. 179; 
1 Lom. Dig., 2nd ed. top page 372, 373, 374 and 
note; V. C. 1873, ch. 182, § 6; Min. Inst., vol. 2, p. 
271.” Yates v. Robertson, Va. Ct. of App., May 
7, 1885; 9 Va. L. J. 522. 


+6. LANDLORD AND TENANT. [Agreement to Repair.) 
—Non-Liability of Landlord not Having Means 
of Knowledge of Defect.—In an action by a tenant 
against a landlord for breach of an agreement to 
keep drains in repair the jury found that neither 
party knew of the defective condition of the drains 
before the damage occurred, and that the plaintiff 
had not, and the defendant had, the means of 
knowing. Held, affirming the judgment of Wills, 
J., that the defendant was not liable. [Brett, M. 
R., said: The terms of the agreement in the pres- 
ent case are substantially the same as those of the 
covenant in Makin vy. Watkinson, 23 L. T. Rep. N. 
S. 592; L. Rep., 6 Ex. 25, and as those of the Act 
of Parliament in the London and Southwestern 
Railway Company v. Flower, 33 L. T. Rep. N. 8. 
687; 1C. P. Div. 77, and therefore I am of opin- 
ion that we must give the agreement the same in- 
terpretation as was given in those cases. It is the 
case of an agreement drawn in the form of a com- 
mon covenant in a lease, and the meaning of such 
a covenant was settled by a decision given nearly 
fifteen years ago; Makin vy. Watkinson, ubi sup.; 
that decision has been followed in other cases, and 
no doubt many covenants in leases have been 
drawn on the faith of the interpretation placed on 
the covenant in that case. This being so, I think 
that, even if we disagreed with the view adopted 
in Makin v. Watkinson, we should still be bound 
to give the same interpretation to the agreement in 
this case; but in my opinion it is impossible to 
doubt that the reasons for the interpretation 
placed on the covenant in Makin v. Watkinson are 
unanswefable. We must look at the implication 
which the judges made in that case, and which will 
be found at the end of the judgment of Channell, 
B., where he says: ‘We ought to import into the 
covenant the condition that he shall have notice of 
the wantof repair before he can be called on 
under the covenant to make it good.’ L. Rep., 6 
Ex. at page 28. This shows that we must imply 
this condition as if it were written into the agree- 
ment, and if this is so the tenant must take care 
that the landlord has notice of the defective state of 
repair. I doubt whether, if the landlord had no- 
tice aliunde, he would be liable, but it is not neces- 
sary‘to decide this. If he were told by a neighbor 





that the premises were out of repair it might hap- 
pen that he would be unable to enter. Here the 
landlord, according to the finding of the jury, had 
the means of notice of the want of repair; but this 
does not help the plaintiff so as to enable her to 
treat the landlord as if he had had actu:] notice. 
It is clear that on such an agreement the landlord 
is not liable until he has had notice. Baggallay 
and Bowen, L.JJ. concurred. Hugall v. McLean, 
Eng. Ct. of App., May 1, 1885; 538 L. T. Rep. (N. 
S.) 94. 


- MINING Law. [ Trespass—Damages, Measure of.] 
Measure of Damages where one Miner Encroaches 
upon Another’s Land and Gets His Minerals.—It 
is the duty of a person working a coal mine on his 
own land near to the boundary line to make sur- 
veys to prevent encroachments on the adjoining 
land, and to keep accurate account of the coal mine 
near the line, and, if he fails to do so, the evidence 
as to the quantity of coal taken will be construed 
most strongly against him, and the last evidence of 
bad faith on his part would make every intend- 
ment in favor of the inquired party. 2. But, if 
such person is shown to have acted fairly, and the 
trespasses proven to have been unintentional and 
inadvertent, the measure of damages in the value 
of the coal in situ before the trespass, and the in- 
cidental injury, if any, to the land by the taking or 
mode of taking. The weight of recent authority 
even in actions at law, when the trespass is inad- 
vertent by one miner on the lands of another, is to 
limit the recovery to just compensation, and this 
rule is certainly not changed by bringing the suit 
in chancery. Coal Creek Mining etc. Co. v. Moses, 
S. C. Tenn., Knoxville, Oct. 31, 1885; Opinion by 
Cooper, J. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES ANSWERED. 

Query No. 19.—[21 Cent. L. J. 300.) A. is tried 
upon an information in Justice’s Court in Missouri, 
found guilty and appeals. Neitherthe transcript nor 
record in Justice Court shows any arraignment, or that 
any plea has been entered. Is such a defect fatal? 
Should a motion to dismiss be sustained? Is a trial in 
Circuit Court in a criminal case an appeal from Jus- 
tice Court, a trial de novo? 


Answer: The defect was not fatal, and the motion to 
dismiss was properly denied. If the justice had juris- 
diction of the offense, acquired jurisdiction of the per- 
son and had power to render the judgment he did, 
all of which is conceded by your questions, then all er- 
rors which he might have committed, were vacated 
with the judgment by the appeal. The circuit court 
hears the cause de novo; it does not sit as a court of 
appeal to review the errors of the justice. People vy. 
Maguire, 26 Cal. 635; Turner v. Northcut, 9 Mo. 252. 


Query 30.—[21 Cent. L. J. 394.) P. and wife con- 
veyed by warranty deed to their daughters a tract of 
land. In the face of the deed is reserved to the wife 
and mother a life estate in all the land conveyed. Can 
either of the daughters compel partition of the land 
amongst the daughters during the life of their mother, 
under the Missouri statute. If not why? 
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Answer. The daughters cannot compel a partition. 
The general rule relating to the administration of the 
remedy of partition requires that the plaintiff or peti- 
tioner, at the time of the commencement of his pro- 
ceeding, must have an actual or constructive possession 
in common with his cotenant, of the lands sought to be 
aparted. This rule is most frequently applied in de- 
nying the right of a disseised cotenant to compel par- 
tition as against his cotenant in possession. Several of 
the States in which the reformed procedure has been 
adopted have not repudiated this rule, but have held 
that in consideration of their enlarged power to join 
different causes of action in one suit, and of the in- 
creased facility with which they may administer equit- 
able relief, the reason of the rule has ceased in their 
case, and that consequently the rule does not apply. 
Scarborough v. Smith, 18 Kans. 399-408; DeUprey v. 
DeUprey, 27 Cal. 335; Martin v. Walker, 58 Id. 590; 
Godfrey v. Godfrey, 17 Ind. 9; Cuylerv. Ferrill, 1 Abb. 
C. C. 182; Parker v. Kane, 22 How. 1. Even in those 
States I doubt very much if a remainderman can com- 
pel partition. But Missouri is not one of those States, 
and the rule as first stated applies there in its full ex- 
tent. Rozier v. Johnson, 35 Mo. 331; Forder v. Davis, 
38 Mo. 107; Gravier v. Ivory, 34 Mo. 523. Now “a le- 
gitimate application of this rule to the case of rever- 
sioners and remaindermen would prevent their main- 
taining proceedings to enforce partition, and such is 
unquestionably the law.’? See extensive note by the 
learned editor of the American Decisions to case of 
Nichols v. Nichols, 67 Am. Dec. 703. You will find this 
note a complete answer to your question. A remain- 
derman may “be brought before the court in certain 
cases and compelled to execute a conveyance for the 
purpose of carrying out a decree of partition, but in 
no case can he institute proceedings to enforce com- 
pulsory partition.””> Freeman on Cotenancy and Par- 
tition, § 446. You ask, why in your case the daughters 
cannot enforce partition. Ofcourse the best answer 
to this question is that all the authorities say that they 
cannot. The reason why they all so hold is perhaps 
better stated in Tabler vy. Wiseman, 2 Ohio St. 208, and 
Sullivan v. Sullivan, 66 N. Y. 37, than in any other 
cases. The difficulties in the way of permitting a re- 
mainderman to maintain compulsory proceedings are 
obvious. Of what could partition be had? What share 
of the common property would the court allot to the 
petitioner, it being unable to put him in possession of 
any part? Any partition which might be had at his in- 
stance, although equal when made, might be very un- 
equal when the estate should vest in possession. Fur- 
ther, ifasale of the property should be decreed, it 
might result in an injury to the tenant in possession. 

Sacramento, Cal. PETER J. SHIELDS. 








JETSAM AND FLOTSAM. 





Dogs NOT LIE IN HIS MoUTH.—The CENTRAL LAW 
JOURNAL tells of a levy on and sale of a set of artificial 
teeth inthe debtor’s mouth. 
estoppel—it does not lie in the debtor’s mouth to ob- 
ject.—Albany Law Journal. It does not tell the truth 
in his mouth either. 


HINTS FROM THE TURKISH CoDE.—“The crimes 
mentioned have nearly all an equivalent in English 
criminal lawfbut the punishment in some instances is 
more severe. Arson of buildings and ships is punish- 
able with death, so are brigandage, manslaughter, and 
mutiny. Adultery is punishable in the husband or 
paramour by a fine not exceeding £T100, and in the 


This is a clear case of - 





wife by imprisonment of from three months to two 
years. There are various offences of bribery, and 
bankruptcy is punishable with imprisonment up to 
two years. Enteringa haremin woman’s clothes is 
punishable with imprisonment up to one year. A 
somewhat complicated offence is described as ‘larceny 
from relations by an habitual thief who is insolvent.’ 
Opening letters by a public servant may be punished 
by three years’ imprisonmeet. ‘Fraudulently inter- 
fering with the natural current prices,’ whatever that 
may mean, breach of promise of marriage after carnal 
knowledge, and breach of confidence by doctors, are 
criminal offences. Sexual crimes are amply provided 
for. We have ‘indecent proposals,’ ‘atttempts to de- 
bauch young persons,’ ‘rape on either sex,’ ‘abduction 
of young girls by fraud or force,’ and so on. Itis 
possible that English criminal law may take some 
hints from the Turkish Code.”—Law Journal (Lon- 
don). 


JUSTICE UNDER DIFFICULTIES.—The administra- 
tion of British justice in a polyglotic colony was put to 
rather a severe test last month at Kimberley, South 
Africa. Ata criminal trial there were two prisoners, 
the one speaking only Portuguese, the other speaking 
only Basuto, charged under the Illicit Diamond Buy- 
ing Act with trading in diamonds without a license, 
There where two witnesses, one of whom spoke only 
Zulu, and the other Metapele. There were two inter- 
preters, one of whom could speak English, Basuto, 
Zulu, and Metapele, and the other English and Portu- 
guese; and there was, finally, the judge, who impar- 
tially spoke English. The four-tongued interpreter 
proceeded to translate the questions of the Crown 
prosecutor from English into Zulu and Metapele, and 
then returned their answers in Basuto to one prisoner 
and in English to the court. The second interpreter 
then took up the parable,and put everything into 
Portuguese for the benefit of the Portuguese prisoner. 
The trial dragged its slow length along, when sudden- 
ly it was discovered that the Portuguese prisoner did 
not fully understand the interperter who spoke Portu- 
guese,as he only hnew coast Portuguese. Babel, 
however, could not be further imitated, and in the re- 
sult both prisoners received a sentence of seven years’ 
penal servitude.—Law Journal \ London). 


‘IT WAS IN THE FEDERAL CouRT.”—The average 
illicit distiller, it seems, does not entertain a very high 
opinion of the Federal Court, nor does he feel very 
keenly the sanctity of its forms and ceremonies. The 
following story would seem to illustrate the idea. A 
witness was being cross-examined ina magistrate’s 
court in this city, some time ago, with a view to dis- 
credit him: 

Attorney: Have you not been indicted for perjury? 

Witness: What? 

Attorney: Haven’t you been indicted for swearing 


to a lie? : f 
Witness: Yes, but if I was, it was in the Federal 


Court.— Asheville (N. C) Advance. = 


RESIGNATION.—A. J. Edgerton, chief justice of the 
Supreme Court of Dakota, has tendered his resigna- 
tion to the president and it is expected that his succes- 
sor will be appointed in a few days. 








